STAFF REPORT
TO:

Mayor and City Council

FROM:

Cecilia Zamora, Associate EngineerC)
Andrew Poster, Director of Public Works

SUBJECT:

500 Miller Avenue Subdivision (Von der Werth/Upwerth Real Estate LLC) Final
Map and Subdivision Improvement Agreement (APN # 048-071-46 - File No.
PL16-4497)

DATE:

March 6, 2017

Approved for Fonvarding:
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Issue:
Adopt a Resolution approving the Park Fees; Subdivision Improvement Agreement (SIA); and ,
Final Map for 500 Miller A venue and authorize the City Clerk to sign the map ce11ification.
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Recommendation:
Adopt th~ Resolutions.
Background:
On December 13, 2010 the Mill Valley Planning Commission held a public hearing and
approved the Special Development Permit and Design Review for a project proposal by Al Von
der Werth/Upwerth Real Estate LLC for the vacant parcel known as 500 Miller Avenue (APN
048-071-46) to create 9 condominium units and a 4,948 square foot commercial building. The
Commission also recommended approval of the Vesting Tentative Map (VTM) for the
subdivision to City Council. On February 7, 2011, the Mill Valley City Council approved the
Vesting Tentative Map subject to the conditions from the Planning Commission (Attachment 5).

The final step to create the parcels of land is to record a Final Map which incorporates all of the
modifications required by the Conditions of Approval for the project into the Map. On January
24, 2017 the Mill Valley Planning Commission held a public hearing and recommended approval
of the Park Fees and certified that the Final Map was in conformance to the approved Vesting
Tentative Map (Attachment 6).

ITEM6

City Council Staff Report
500 Miller Avenue Subdivision Final Map and Improvement Agreement
March 6, 2017
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51

Discussion:
Final Map and Subdivision Improvement Agreement Review
The Final Map has been reviewed by the Public Works Department and all other appropriate
reviewing departments. It is consistent with the requirements of the Subdivision Map Act, the
City's General Plan and the City's Municipal Code in effect at the time, and with the approved
. Vesting Tentative Map. A Final Map is required to be consistent with these items, no other
discretion review is required to approve a Final Map (Attachment 2, Exhibit B).
The Subdivision Improvement Agreement was developed by the City Attorney. It was reviewed
by the Director of Public Works, the City Manager, Department of Public Works staff and
Planning staff.

Subdivision Improvement Agreement
.
.
The applicant is required to enter into a Subdivision Improvement Agreement with the City to
ensure that the infrastructure improvements required for the project, including the on-site
storm water retention system, site retaining walls, and sidewalk improvements, are completed in a
timely manner. The Agreement also includes a timeline for construction of the units. The
Applicant will need to record the SIA prior to recording the Final Map (Attachment 2, Exhibit
A).
Park Dedication Requirements
The City's Subdivision Ordinance requires that subdivisions of more than five parcels to
dedicate land for park and recreational purposes, or to provide payment of fees in lieu thereof.
The applicant has indicated their desire to pay in-lieu fees to meet this requirement.
MVMC 21.50.040 and 21.50.050.C outline the standards in determining in-lieu fees as follows:

21.50.040 Standards for determining land to be dedicated.
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The amount of land to be dedicated shall be based upon the anticipated population density.for
the proposed subdivision and shall be equal to three acres of land for each 1,000 persons.
Anticipated population density shall be determined on the basis of 2. 77 persons per dv,,elling
unit. (Ord. 944 § 1, June 4, 1979)
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Fees in-lieu of land dedication shall be based on the average current fair market value per
acre of land in the proposed subdivision. The City may, in its discretion, require an
appraisal of the property to ascertain the average current fair market value per acre. The
amount offees to be paid shall be a sum equal to the fair market value of the land which
would otherwise be required to be dedicated in accordance with the standards set forth in
Section 21.50.040

21.50.050 Standards for determining in-lieu fees.

As such, based on the above, the applicant proposes the following basis for the amount of land to
be dedicated and the price per square foot established:
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Land Dedication
Per the Municipal Code and State Law, the land dedication is to be based on anticipated
population density for the units. The applicant is proposing 9 dwelling units be based on 2.27
persons per dwelling unit density which is the average density from the most recent (2010) U.S.
Census for average household size for the City of Mill Valley. For the total subdivision, that
equates to 20.43 persons. Staff reviewed these density assumptions and concurs this is the likely
population for the development given the housing units proposed.
The required land dedication per City Code is 3 acres per 1,000 persons, or 130.68 square feet of
land per person.
The total land dedication required for 20.43 persons is therefore 2,669.8 square feet of land.
Land Value
In the case of payment of fees in-lieu of park land dedication, the current fair market value of the
land at the time of the required dedication (i.e. at the time of building the structures) shall be
used. The current owner provided an estimate qf value from a Certified Real Estate Appraiser
based on the recent sale of a similar nearby large vacant parcel on Miller A venue. Staff feels
that the Certified Appraiser's opinion, reflecting the recent purchase of a comparable property, is
an accurate reflection of the value of the land (land cost of$28.33 per square foot ($1,234,177
per acre, see Attachment 6).
Proposed In-lieu Fee
Given the above inputs, the proposed park in-lieu fee is $75,635.43 (2,669.8 square feet of park
land required for the project at $28.33 per square foot). This fee would be due at the time of
building permit issuance for the condominium structure or as a condition of recordation of the
final map, whichever occurs earlier. In this case, the Final Map recordation would occur first
and fees would be due then (Attachment 1).
Affordable Housing Requirements
The project approval is subject to the affordable housing ordinance that was in place at the time
of the project's approval. This requirement is limited to in-lieu fees for developments of 9 or
fewer units. The applicable fee is calculated based on the construction costs at the time of
building permit issuance, based on the Valuation set by the Building Official. As the applicant
has not yet submitted this building permit application, this fee will be set at the time of issuance
of the building permit. These funds will be restricted for the purposes of implementing the City
of Mill Valley Affordable Housing Ordinance.

Environmental Review:
On June 11, 2007 the Planning Commission held a public hearing and recommended City
Council certify the Environmental Impact Report (EIR) for the project and adopt a Mitigated
Negative Declaration on July 2, 2007 the City Council adopted Resolution 07-19 and certified
the Environmental Impact Report and adopted a Mitigation Monitoring and Report Plan
(MMRP) for the project (See Attachment 3). The required mitigation measures were
incorporated into the project design or included as conditions of approval. In early 2008, the
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Local Agency Formation Commission (LAFCO) approved the annexation of the property into
the City of Mill Valley.
The Mitigation Monitoring and Report Plan (MMRP) includes a contribution towards the cost of
off-site traffic improvements in the amount of $25,000. As noted below, payment of this
contribution will be required prior to recording the Final Map.
The approval of the Final Map is a ministerial action under the California Environmental Quality
Act (CEQA) and is not subject to fmiher environmental impact review.
Fiscal Impact:
The City will receive $75,635.43 prior to the Final Map being recorded for the subdivision's
Park In-Lieu Fees (Attachment 2). This funding may be used for new or expanded park facilities
in the City of Mill Valley. The City will also receive $25,000 prior to the Final Map being
recorded in association with the Applicant's fair share contribution to traffic-related
improvements along Miller A venue. The City will receive fees as the in-lieu participation fee to
the City housing fund at the time of the building permit issuance.

There is no fiscal impact associated with the Subdivision Improvement Agreement (SIA), as any
costs associated with this agreement are born by the applicant. The costs associated with the
City's review of the Final Map will be due prior to the Final Map being recorded.
Attachments:
I. City Council Resolution 17-_ Approving the Park In-Lieu Fees for the 500 Miller Avenue
Subdivision
2. City Council Resolution 17-_ Authorizing the Mayor to sign the Subdivision Improvement
Agreement and Authorizing the City Clerk to sign the Final Map Certificate
3. City Council Resolution 07-19 Certifying the Final Environmental Impact Report
4. City Council Resolution 11-08 Approving the Vesting Tentative Map
5. Staff report from February 7, 2011 Vesting Tentative Map approval
6. Staff report from January 24, 2017 Planning Commission meeting
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RESOLUTION NO. 17-
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RESOLUTION OF THE CITY COUNCIL OF THE CITY OF MILL VALLEY
APPROVING THE PROPOSED PARK IN-LIEU FEES FOR THE MIXED USE
SUBDIVISION LOCATED AT 500 MILLER AVENUE (APN 048-071-46)
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WHEREAS, a Vesting Tentative Map was approved on February 7, 2011 by the Mill
Valley City Council Resolution 11-08 to subdivide a 52,678 square foot parcel to allow the
creation of nine residential lots and two common parcels located at a vacant parcel known as
"500" Miller Avenue (APN 048-071-46) in the City of Mill Valley (the "application"); and,
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WHEREAS, the City of Mill Valley Municipal Code Section 21.50 requires the
dedication of park land, or payment of fees in-lieu of land dedication, for subdivisions of five or
more parcels; and
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WHEREAS, the property owner is electing to pay the in-lieu fee instead of dedication of
land, and has provided a proposal that outlines full payment of park in-lieu fees as required by the
Mill Valley Municipal Code; and
WHEREAS, this condition of approval requires the City Council to review and approve
the proposed in-lieu fees; and
WHEREAS, the City Council has reviewed the proposed fees.
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NOW, THEREFORE THE CITY COUNCIL HEREBY FINDS, RESOLVES AND
ORDERS AS FOLLOWS:
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The City Council approves the proposed park in-lieu fee proposal of $75,635.43 in association
with the 9 residential units in the mixed-use subdivision located at 500 Miller A venue (APN
048-071-46) as outlined in Exhibit A to this Resolution:
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THE FOREGOING RESOLUTION WAS PASSED AND ADOPTED by the City Council of
Mill Valley on the _ _ day of
2017, by the following vote:
AYES:
NOES:
ABSENT:
ABSTAIN:
Jessica Sloan, Mayor
ATTEST:

Kelsey Rogers, City Clerk/ Administrative Analyst

ATTACHMENT 1
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EXHIBIT A
PROPOSED PARK IN-LIEU FEE SCHEDULE FOR
500 MILLER AVENUE (APN 048-071-46) SUBDIVISION

Land Dedication
The subdivision consists of 9 dwelling units.
Each dwelling unit is calculated at 2.27 persons/ unit (9 x 2.27 = 20.43), and
Total persons: 20.43
The required land per City Code is 3 acres per 1,000 persons, or 130.68 square feet of land per
person.
The total land dedication required for 20.43 persons is therefore 2,669.8 square feet of land.
Land Value
Land value is set at $1,234,054 per acre, or $28.33 per square foot, based on the May 2014
purchase price of the land.
Proposed In Lieu Fee
The proposed park in-lieu fee is $75,635.43:
(2,669.8 square feet x $28.33 per square foot= $75,635.43)
This fee is due at the time of building permit issuance for the condominium structure, or as a
condition of recordation of the final map, whichever occurs earlier.
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RESOLUTION NO. 17RESOLUTION OF THE CITY COUNCIL OF THE CITY OF MILL VALLEY
APPROVING THE SUBDIVISION IMPROVEMENT AGREEMENT AND
FINAL MAP FOR THE 500 MILLER AVENUE SUBDIVISION (APN 048-07146) AND AUTHORIZING THE CITY CLERK TO SIGN THE MAP
CERTIFICATION
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WHEREAS, on July 2, 2007, the Mill Valley City Council adopted Resolution
07-19 Certifying the Final Environmental Impact Report and Adopting a Mitigation
Monitoring Program; and
WHEREAS, on December 13, 2010, the Mill Valley Planning Commission
approved a Special Development Permit and Design Review Application to construct a
mixed-use project including nine residential condominium units and one commercial
structure with shared parking on two parcels on an approximately 1.2 acre site at a
vacant parcel known as "500" Miller A venue (APN 048-071-46), and recommended
approval of a Vesting Tentative Map; and
WHEREAS, on February 7, 2011, the Mill Valley City Council did hold a duly
noticed public hearing to consider the project; and
WHEREAS, after hearing all the evidence, the City Council adopted Resolution
11-08 approving the Vesting Tentative Map for 500 Miller Avenue to create nine
residential lots and two common parcels; and
WHEREAS, the applicant desires to enter into a Subdivision Improvement
Agreement with the City to complete the required improvements in compliance with the
Special Development Permit and Design Review project approval, as well as the
Mitigation Monitoring Program; and
WHEREAS, on January 24, 2017, the Planning Commission reviewed the Final
Map at its regular meeting, certified that the Final Map was in conformance to the
approved Vesting Tentative Map, and recommended the Final Map for City Council
approval; and
WHEREAS, the applicant shall make payment of the park in-lieu and traffic
impact fees prior to recordat~on of the Final Map; and
NOW, THEREFORE, IT IS RESOLVED, ORDERED, AND DECLARED
AS FOLLOWS:
The City Council of the City of Mill Valley approves the Subdivision
Section 1.
Improvement Agreement, attached as Exhibit "A" and authorizes the Mayor to sign the
Subdivision Improvement Agreement.

ATTACHMENT 2

47
48
49
50
51
52
53
54
55
56
57
58
59

Section 2.
The City Council hereby approves the Final Map, attached as Exhibit
"B" and authorizes the City Clerk to sign the Map certification.

PASSED AND ADOPTED by the City Council of Mill Valley on the _
of_, 2017, by following vote:

day

AYES:
NOES:
ABSENT:
ABSTAIN:
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Jessica Sloan, Mayor
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ATTEST:

Kelsey Rogers, City Clerk
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ATTACHMENT 2

RECORDING REQUESTED BY
AND WHEN RECORDED MAIL TO:
City of Mill Valley
26 Corte Madera Avenue
Mill Valley, CA 94941
Attention: City Clerk
APN: - - - - - - - - NO FEE REQUIRED PURSUANT TO:
Government Code Sections 6103 and 27383
[Space above this line for Recorder's Use Only]

SUBDIVISION IMPROVEMENT AGREEMENT
SUBDIVISION REFERENCE DATA
FINAL TRACT MAP NO. _ _ ("Final Map" herein)
BASED ON TENTATIVE PARCEL MAP NO. - - - - - - - - - NAME OR TRACT NUMBER OF
SUBDIVISION:

TRACT - - - - - - - - Subdivision
("Subdivision" herein)

LEGAL DESCRIPTION OF PROPERTY:
See Exhibit A - Legal Description of Property
(the "Property" herein)
NAME AND ADDRESS OF
SUBDIVIDER:

CITY COUNCIL RESOLUTION OF
APPROVAL NO.:

Upwerth Real Estate, LLC
107 Caledonia, Suite P
Sausalito, CA 94965

_ _ _ _ _ ("Resolution of Approval" herein)

IMPROVEMENT PLANS:
(hereinafter "Improvement Plans," which
include all Subdivision specifications.)
IMPROVEMENTS:

See Exhibit B - Schedule of Improvements and
Section 1.A below

ESTIMATED TOTAL COSTS OF
IMPROVEMENTS:

PERFORMANCE
PAYMENT
WARRANTY

$ _ _ __
$ _ _ __
$ _ _ __

$ _ _ __
TOTAL:
(hereinafter "Estimated Total Costs")

ATTACHMENT 2 - EXHIBIT A
1

FORM OF IMPROVEMENT SECURITY:

[ ]
[ ]
[ ]

Surety bonds
Deposit of money
Other: - - - - - - -

NAME AND ADDRESS OF SURETY:

SURETY BOND NUMBERS:
Performance Bond No.: - - Payment Bond_No.: _ __
Warranty Bond No.: _ __

EFFECTIVE DATE OF AGREEMENT:

_ _ _ _ _ ,2017

COMPLETION PERIOD: All Improvements of Subdivision shall be completed within two (2)
years from the Approval of the Final Map by the Mill Valley City Council (hereinafter,
"Completion Period").
**********************
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Legal Description of Property
- Public Improvements 500 Miller Subdivision
- Other Improvements 500 Miller Subdivision
Form of Improvement Securities
Consent and Subordination Agreement
(i)

THIS SUBDIVISION IMPROVEMENT AGREEMENT ("Agreement") is made and
entered into by and between the City of Mill Valley, a California municipal corporation (the
"City"), and the Subdivider whose name and address is set forth above in the Subdivision
Reference Data.
RECITALS
A.
Subdivider has presented to the City for approval and recordation a Final
Map, identified above in the Subdivision Reference Data, of a proposed subdivision
pursuant to the Subdivision Map Act of the State of California and the City's ordinances and
regulations relating to the filing, approval and recordation of subdivision maps (collectively
referred to herein as the "Subdivision Laws").
B.
A tentative tract map of the Subdivision was previously approved by the City,
subject to the Subdivision Laws and to the City's standard requirements and conditions of
approval contained in the City Council's Resolution of Approval, a _copy of which is on file in
the Office of the City Clerk and which is incorporated herein by this reference.
C.
The Subdivision Laws establish, as a condition precedent to the approval of a
Final Map, that the Subdivider comply with the City Council's Resolution of Approval and
either (i) complete, in compliance with City standards, all of the Improvements and land
development work required by the Subdivision Laws and the City Council's Resolution of
Approval; or (ii) enter into a secured agreement with the City to complete the Improvements
and land development work within a period of time specified by the City.
D.
In consideration of approval of the Final Map for the Subdivision by the City
Council, the Subdivider desires to enter into this Agreement whereby the Subdivider
promises to install and complete, at its sole expe_
nse, all public improvement work required
by the City for the proposed Subdivision. The Subdivider has secured this Agreement by
improvement security required by the Subdivision Laws and approved by the City, as set
forth herein.
E.
Improvement Plans, as designated above in the Subdivision Reference Data,
for the construction, installation and completion of the improvements identified in Exhibit B
hereto, have been prepared by the Subdivider, approved by the Director of Public Works or
his/her designee (the "Director"), and are on file in the office of the Director. Said
Improvement Plans are incorporated herein by this reference.
NOW, THEREFORE, in consideration of the approval and recordation by the City
Council of the Final Map of the Subdivision, the Subdivider and the City agree as follows:
1.

SUBDIVIDER'S OBLIGATION TO CONSTRUCT IMPROVEMENTS

A.
Subdivider shall, at its sole cost and expense, and in compliance with
the provisions of the Subdivision Laws, the Improvement Plans, all Conditions of the
Resolution of Approval, and all applicable City standards and fees, and in a good and
workmanlike fashion, furnish, construct, install and guarantee and warranty (as set forth in
Section 5 of this Agreement) the Improvements generally described in Exhibit Band more
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specifically described in the Improvement Plans and in the City Council's Resolution of
Approvat relating thereto (collectively, the "Improvements").
B.
To the extent necessary to construct the Improvements, as determined
by the Director, the Subdivider shall acquire and dedicate, or pay the cost of acquisition by
the City of, all rights-of-way, easements and other interests in real property for the
construction or installation of the Improvements, free and clear of all liens and
encumbrances. The Subdivider's obligations with regard to the acquisition by the City of
off-site rights-of-way, easements and other interests in real property, if any, are subject to
the provisions of Government Code Section 66462.5 and shall be subject to a separate
agreement between the Subdivider and the City.
C.
Subdivider shall construct, in compliance with City standards and any
applicable conditions of approval, all of the Improvements within the Completion Period as
provided below.
D.

Time of Completion

1.
Subject to any time extensions granted in accordance with
Section 6 of this Agreement, the Subdivider shall complete all Improvements within the
Completion Period specified in the Subdivision Reference Data; provided, however, that if
the Director reasonably determines in good faith that accelerated construction of the
Improvements is essential in order to protect the public health, welfare and safety, the
Director shall give Subdivider not less than fifteen (15) business days' prior written notice to
commence or accelerate installation and construction of such Improvements, or any portion
thereof. The notice shall describe the work to be done by the Subdivider, the time within
which the work will commence, the period within which the wo,rk will be completed, and the ·
reasons that such early commencement is essential in order to protect the public health,
welfare and safety. All or any portions of said Improvements may be required to be
commenced and/or completed at a specified time, providing the foregoing criteria are met.
If the Subdivider objects to acceleration of the schedule as specified by the Director, the
Subdivider may appeal the decision of the Director to the City Council. Any such appeal
shall be filed with the City Clerk within ten (10) days after the effective date of the written
notice from the Director.
2.
City and Subdivider acknowledge and agree that the effective
period of the Special Development Permit and Design Review approved by the Planning
Commission on December 13, 2010 has been extended concurrently with the extension of
the Vesting Tentative Map. Pursuant to Municipal Code Sections 20.57.090 and 20.66.130,
Special Development Permits and Design Review approvals typically expire one year from
the effective date of approval. City and Subdivider agree that the Special Development
Permit and Design Review approved for this project shall expireone year after the approval
of the Final Map by the City Council, , if by that date Subdivider has not obtained a Building
Permit for both buildings to be constructed on the Property, or obtained an extension of
those approvals. Nothing in this section shall abrogate Subdivider's rights pursuant to
Municipal Code Section 20.80.090C, once the Final Map is recorded. This section provides
Subdivider has certain vested rights that last a minimum of two years.
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E.
If the Improvements to be constructed by Subdivider include
monumentation, such monumentation shall be installed not later than thirty (30) days after
the City's acceptance of all other Improvements pursuant to Section 4 of this Agreement.
As used herein, "monumentation" shall mean the setting of survey monuments and tie
points in accordance with the Subdivision Laws, and the delivery to the Director of tie notes
for said points.
F.
Subdivider shall, at its sole expense, replace or repair all public
improvements, public property, public utility facilities, and surveying or subdivision
monuments which are destroyed or damaged as a result of any work under this Agreement
or any work related to the Subdivision. Any such replacement or repair shall be subject to
the approval of the Director.
G.
In addition to, and separate from, the indemnity obligations contained
in Section 9 of this Agreement, and without limiting the City's remedies under general
construction defect law, Subdivider shall be responsible for the care, repair and
maintenance of the Improvements, and shall bear all risks of loss or damage to the
Improvements, until the later of the following time periods: (i) the category of Improvements
as set forth on Exhibit B is accepted by the City; or (ii) the expiration of the required oneyear guarantee and warranty period as specified herein; or (iii) the expiration of any
applicable period of time specified in any other agreement or obligation imposed on the
Subdivider regarding the Subdivider's obligation to maintain the Improvements. Neither the
City, nor its officers, officials, employees, agents or volunteers, shall have any liability for
any accident, loss or damage to the Improvements prior to their completion and acceptance
by the City.
H.
In addition to, and separate from: (1) the indemnity obligations
contained in Section 9 of this Agreement, (2) the care, repair and maintenance provisions
under Subsection F of this Section 1 of this Agreement; and (3) the warranty and guarantee
provisions of Section 5 of this Agreement, the Subdivider shall repair and correct, or be
liable to the City for any cost to repair and correct, any defect in the construction of the
public Improvements listed in Exhibit B-1 that is identified by City within ten (10) years after
City's acceptance of the Improvement, provided the City provides notice to Subdivider of the
existence of the defect within that time period, and the defect is caused directly or indirectly
by the design, construction, functionality, installation, assembly or workmanship of the
Subdivider. Nothing contained in this Subsection is intended to limit or otherwise waive any
right or cause of action under applicable construction defect law that City may assert
against the Subdivider.
I.
The Subdivider shall, at its sole expense, obtain all necessary permits
and licenses for the construction and installation of the Improvements, give all necessary
notices, and pay all taxes required by law. Additionally, the Subdivider shall pay all fees
and costs required by the City's ordinance or resolution, as set forth in the applicable fee
ordinance or resolution as adopted by the City Council from time to time, and required for
the development of the Subdivision, including but not limited to, building permit fees, fi11al
map filing fee, final map plan check fees, final map monumentation fees, grading permit
fees, plan check and review fees, encroachment permit fees, and inspection fees.
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J.
Not less than fifteen (15) days prior to commencement of work on the
Improvements, the Subdivider shall give written notice to the Director of the date fixed for
such commencement of work so that the Director shall have adequate time to schedule all
necessary inspections.
K.
Subdivider shall provide the City with final Record Drawings of all
plans developed for the Subdivision, showing all changes and as built conditions as
specified in the Resolution of Approval prior to the acceptance of Improvements and release
of bonds or other security.
2.

SOILS TESTING AND REPORT

A.
In the event the Director determines that soil testing is required for the
Improvements, the Subdivider shall employ and pay for a Soils Engineer acceptable to the
Director of the City and the Soils Engineer shall perform materials testing, construction
control testing, interpretation of test results, and design for the Improvements in accordance
with the requirements set forth in the Improvement Plans, and to the extent applicable, the
Uniform Construction Standards for Cities and Counties of Marin and the 2015 CAL TRANS
Standard Plans and Standard Specifications, as approved by City.
B.
The Soils Engineer shall provide the City the reports containing the
results of the testing, the interpretation of the results and the Improvement design done in
connection with the Improvement Plans and this Agreement. With the last report filed, the
Soils Engineer shall include a certificate that the testing, interpretation, and design have
been done properly in accordance with the applicable Uniform Construction Standards, as
approved by the City, and good engineering practices. All reports and the certificates shall
be mailed or delivered to the City.
C.
The street portion of the Improvements shall be constructed in
accordance with the pavement design, and any modification thereto, that is approved by the
Director.
3.

SPECIFICATIONS FOR IMPROVEMENTS

Subdivider shall construct, at Subdivider's own expense, all of the Improvements in
compliance with the drawings, plans and specifications set forth below, which drawings,
plans and specifications are incorporated herein by this reference and made a part of this
Agreement as though set forth at length herein: Improvement Plans, as designated above
in the Subdivision Reference Data, on file in the office of the Director.
Consistent with the offers of dedication shown on the Final Map, Subdivider .irrevocably
offers the public Improvements within City right of way and property, to City for public use.
4.

INSPECTION OF WORK AND FINAL ACCEPTANCE

A.
Subdivider shall at all times maintain proper facilities and safe access
for inspection of the Improvements by the Director and other City personnel and inspection
consultants.
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B.
Upon completion of the work on all of the lmproveme.nts specified in
Exhibit B, the Subdivider may request, in the form of a written letter, a final inspection by the
Director. Within forty-five (45) days of receipt of the written letter request, the Director shall
inspect the Improvements and provide written notice to Subdivider of the list of items which
have been found to be incomplete and the list of items which have been found to be
complete. If the Director determines that all of the Improvements have been completed in
accordance with this Agreement and in compliance with the Improvement Plans and all
applicable City standards, then the Director shall certify that determination in a report to the
City Council. If the Improvements that are completed are listed on Exhibit B-2, but are NOT
to be dedicated to or owned by the City, or by a public entity other than the City,
"acceptance by City" or "accepted by the City", as those phrases are used in this
Agreement, shall be deemed to have occurred when the Director has found that the
Improvements have been completed in accordance with this Agreement and in compliance
with the Improvement Plans and all applicable City standards. If the Improvements that are
completed are to be dedicated to or owned by the City, the Director's certification shall be
submitted to the City Council for final acceptance by the City, unless such power to accept
has been delegated by the City Council to the Director or some other official of the City, in
which case the final acceptance shall be subject to the approval of that specified official. If
the Improvements that are completed are to be dedicated to or owned by a public entity
other than the City, the Subdivider's written request shall be submitted to the applicable
public entity or other owner, for final acceptance. Subdivider shall bear all costs of
inspection and certification for completeness in accordance with the City's formally adopted
fees and rates.
C.
Acceptance of all of public Improvements by the City Council (or other
specified official) shall be made upon recommendation and certification of the Director
following inspection of said public Improvements pursuant to Subsection B above. The City
Council (or other specified official) shall act upon the Director's recommendation that such
public Improvements have been completed within thirty (30) days following certification by
the Director. Acceptance by the City Council (or other specified official) of the
Improvements; or by the governing body of the entity that is to accept dedication or
ownership of all or part of the Improvements, shall not constitute a waiver by the City or
such other public entity of any defects in the Improvements.
5.

GUARANTEE AND WARRANTY OF THE IMPROVEMENTS

A.
Within the period commencing on the date all of the Improvements are
accepted by the City and ending one year later, if any Improvements or part of any
Improvements furnished, installed or constructed by the Subdivider, any of the materials
comprising the Improvements, or any of the work performed under this Agreement, fails to
comply with any requirements of this Agreement, or the Subdivision Laws, or the
Improvement Plans, the Subdivider shall, without delay and without cost to the City, repair,
replace or reconstruct any defective or otherwise unsatisfactory part or parts of the
Improvements. This guarantee and warranty on behalf of the Subdivider shall be separate
from and in addition to the Improvement Security defined and described in Section 7A(3) of
this Agreement.

B.
Should the Subdivider fail or refuse to act promptly or in accordance
with Subsection A above, or should the exigencies of the situation require repair,

5

replacement, or reconstruction to be undertaken before the Subdivider can be notified and
can perform the necessary work, then the City may, in its discretion, make the necessary
repairs or replacements or perform the necessary reconstruction. The City shall provide a
bill to the Subdivider of the total costs of such repair, replacement, or reconstruction, and
the Subdivider shall immediately reimburse the City for those total costs. If the Subdivider
does not immediately pay the total costs incurred, the City may opt to tender on the
Subdivider's Improvement Securities as defined in Subsection 7A, and/or take any other
lawful actions to recover any nonpayment or deficiency.
6.

TIME EXTENSIONS

A.
Upon a showing by the Subdivider of good cause, the duration of the
Completion Period for any or all of the Improvements may be extended by the Director. As
used herein, "good cause" may include, without limitation: delay resulting from acts of God
or force majeure, strikes, boycotts or similar job actions by employees or labor
organizations which prevent the conduct of the work; findings made by a governmental
entity that the site of a particular Improvement is of archeological significance; actions or
failure to act by the native American monitors(s); and the order of any court or the City.
B.
A time extension may be granted without notice to any surety or
sureties of the Subdivider and shall not affect the validity of this Agreement nor release the
surety or sureties on any bond given as an Improvement Security pursuant to this
Agreement.
C.
As a condition of any time extension provided for herein, the Director
may require the Subdivider to furnish new or modified Improvement Security guaranteeing
performance of this Agreement, as extended, in an increased amount as necessary to
compensate for any projected increase in the Estimated Total Costs, as determined by the
Director.
7.

IMPROVEMENT SECURITY

A.
Prior to the City's execution of this Agreement, the Subdivider shall
provide as security to the City the following (collectively, "Improvement Securities" and
individually, an "Improvement Security"):
1.
For Performance: Performance Security in an amount equal to
one hundred percent (100%) of the Estimated Total Costs, as set forth in the Subdivision
Reference Data. With this Performance Security, the Subdivider ass·ures faithful
performance under this Agreement, as demonstrated by the City's acceptance, in
accordance with the Resolution of Approval and Improvement Plans.
2.
For Payment: Payment Security in an amount equal to fifty
percent (50%) of the estimated cost of the "Public Improvements" described in Exhibit B-1.
With this Payment Security, the Subdivider guarantees payment to all contractors,
subcontractors, laborers, material suppliers, and other persons employed in the
performance of the agreement and referred to in Part 6 (commencing with Section 9000) of
Division 4 of the California Civil Code.
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For Warranty: Warranty Security in an amount equal to fifty percent (50%) of the cost of
"Public Improvements" described in B-1, must be provided before final completion and the
acceptance of any category of Improvements by the City. With this Warranty Security, the
Subdivider guarantees the Improvements for one (1) year after the completion and
acceptance of the last of such Improvements, against any defective workmanship or
materials or any unsatisfactory performance, pursuant to Section 5 hereof.
B.
Each Improvement Security shall be a bond issued by a California
admitted surety insurer or insurers having a Best rating of A or AA in substantially the form
set forth in Exhibit C, attached to this Agreement and incorporated by this reference, and
shall be subject to the approval and acceptance by the City Attorney and the City Council.
If, in the opinion of the City, any surety or sureties thereon (i) become insolvent or
liquidated, or any bond cannot be tendered upon for the full penal sum for any reason;
(ii) the surety's bond rating is downgraded; (iii) the surety declares bankruptcy; or (iv) the
surety is no longer deemed to be an admitted surety in California by the California
Department of Insurance, the Subdivider shall renew or replace any such surety bond with a
valid surety bond from a solvent surety or sureties in the amount of the full penal sum within
thirty (30) days after receiving from City written demand therefor.
C.
Each Improvement Security shall be kept on file with the City Clerk. If
a surety bond is replaced by another approved bond, the Subdivider shall submit the
replacement bond to the City Clerk, and upon acceptance by the City Attorney, the
replacement Improvement Security shall be deemed to have been made a part ·of and
incorporated into this Agreement. Upon approval by the City Attorney of a replacement
bond, the former Improvement Security shall be released.
D.
Modifications of the Improvement Plans and the Improvements, not
exceeding ten percent (10%) of the original Estimated Total Costs, shall not relieve or
release any Improvement Security furnished by Subdivider pursuant to this Agreement. If
any such modifications exceed ten percent (10%) of the Estimated Total Costs, Subdivider
shall furnish additional Improvement Securities for performance, payment, and guarantee
as required by Subsection A above, for one hundred percent (100%) of the revised
Estimated Total Cost of the Improvements. Alternatively , the Subdivider may provide
official notice from the surety company that it acknowledges receipt of the modified
Improvement Plans and that the existing bonds have been amended to reflect the new
penal sum, which shall be in the amount of the revised Estimated Total Costs, and that the
existing bonds shall therefore apply to warrant the Project as revised.
E.
All Improvements shall be completed within the Completion Period
listed in the Subdivision Reference Data. Subject to any time extensions granted in
accordance with Section 6 herein, if the Subdivider has not completed the Improvements
within this specified time, the Subdivider shall be in default.
F.
Alternatively, in the event of a default by the Subdivider pursuant to
Section 12, and after written notice to Subdivider and reasonable opportunity to cure, the
City, at its sole option, shall have the right, without limiting any other rights and remedies
available to the City at law or in equity, to draw upon or utilize any or all Improvement
Securities furnished herewith to construct and install the Improvements itself.
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8.

REDUCTION OR RELEASE OF IMPROVEMENT SECURITY

A.

Performance Security shall be released in full upon the occurrence of

both of the following:
1.
All "Public Improvements" (Improvements that are to be owned
or dedicated to the City or other public entity as distinguished from those owned by
individual property owners or a private community association) shall be first completed,
certified completed by the Director and then accepted as complete by the City Council.
2.
All private Improvements (Improvements that are to be owned
by individual property owners or a private community association and not dedicated or
owned by the City or other public entity) shall be first completed and then certified as
complete by the Director.

B.
Partial releases or reductions in the Subdivider's Performance Security
may be authorized prior to the City's acceptance of all Improvements required hereunder,
as follows:
1.
At the time that the Subdivider believes that the obligation to
perform the work for which security was required is complete, the Subdivider may notify the
City in writing of the completed work, including a list of work completed. Upon receipt of the
written notice, the Director shall review and comment or approve the completion of the
required work within forty-five (45) days. If the Director does not agree that all work has
been completed in accordance with the plans and specifications for the improvements, the
Director shall supply a list of all remaining work to be completed within this forty-five (45)
day period.
2.
Within forty-five (45) days of receipt of the list of remaining
work from the Director, the Subdivider may then provide cost estimates for all remaining
work for review and approval by the Director. Upon receipt of the cost estimates, the
Director shall then have forty-five (45) days to review, comment, and approve, modify, or
disapprove those cost estimates. The City shall not be required to engage in this process of
partial release more than once between the start of work and completion and acceptance of
all work; however, nothing in this section prohibits the City from allowing for a partial release
as the Director otherwise deems appropriate.
3.
If the Director approves the cost estimate, the Director shall
release all Performance Security except for security in an amount up to two hundred
percent (200%) of the cost estimate of the remaining work. The process allowing for a
parti.al release of Performance Security shall occur when the cost estimate of the remaining
work does not exceed twenty percent (20%) of the total original Performance Security
unless the Director allows for a release at an earlier time. Substitute bonds or other security
may be used as a replacement for the Performance Security, subject to the approval of the
Director. If substitute bonds or other security is used as a replacement for· the Performance
Security released, the release shall not be effective unless and until the Director receives
and approves that form of replacement security. A reduction in the Performance Security,
authorized under this section, is not, and shall not be deemed to be, an acceptance by the
City of the completed improvements, and the risk of loss or damage to the improvements
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and the obligation to maintain the improvements shall remain the sole responsibility of the
Subdivider until all required Public Improvements have been accepted by the City and all
other required improvements have been fully completed in accordance with the plans and
specifications for the Improvements.
4.
The Subdivider shall complete the works of improvement until
all items are accepted by the City.
5.
Upon the completion of the work on all of the Improvements
specified in Exhibit B, the Subdivider, or his or her assigns, shall request in writing a final
inspection in accordance with Subsection 48, and within forty-five (45) days of the Director's
certification that the project is complete, the release of any remaining performance security
shall be placed upon the agenda of the City Council for approval of the release of any
remaining performance security.
C.
Payment Security shall, after passage of the time within which claims
of lien are required to be recorded pursuant to Part 6 (commencing with Section 8000) of
Division 4 of the California Civil Code and after acceptance of the work, be reduced to an
amount equal to the total claimed by all claimants for whom claims of lien have been
recorded and notice thereof given in writing to the City Council, and if no daims have been
recorded, the security shall be released in full.
D.
The partial release provisions of this Section 8 shall not apply to any
required guarantee and warranty period required by Section 66499.9 of the California
Government Code for the guarantee or warranty nor to the amount of the Warranty Security
deemed necessary by the City for the g_uarantee and warranty period nor to costs and
reasonable expenses and fees, including reasonable attorneys' fees. Security furnished to
guarantee and warrant the Improvements against any defective work or labor done or
defective materials furnished, shall be released within sixty (60) days after the completion of
the one-year period following completion and acceptance of all Improvements.
E.
If Subdivider's obligations relating to any Improvements are subject to
the approval of another governmental agency, the City shall not release the improvement
Performance Security therefor until the obligations, are performed to the satisfaction of such
other governmental agency. Such agency shall have two (2) months after the Subdivider's
performance of the obligation to register its satisfaction or dissatisfaction. If at the end of
that period it has not registered its satisfaction or dissatisfaction, it shall be conclusively
deemed that the Subdivider's performance of the obligation was done to its satisfaction, and
such Improvement Security shall be promptly released.
F.
In the event the time periods for action by the City or other
governmental agency specified in this Section conflict with a shorter or longer time period
for such actions as provided in California Government Code Section 66499.7 or 66499.8,
the time periods in Government Code Section 66499. 7 and 66499.8 shall control.
9.

INDEMNIFICATION OF CITY BY SUBDIVIDER

A.
Neither the City, nor its officers, officials, employees, agents and
volunteers (collectively, "City lndemnitees"), shall qe liable or responsible for any accident,
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injury, loss or damage to either property or person attributable to or arising out of the
construction, functionality, installation, assembly or improper maintenance, including,
without limitation, the use of defective or inferior methods, materials, workmanship, or
design (collectively, "Subdivider's Faults"), of the Improvements by Subdivider, its officers,
employees, contractors, subcontractors and agents. Subdivider shall indemnify, hold
harmless and defend the City and City lndemnitees from and against any and all losses,
claims, costs, expenses, liabilities, damages, actions, causes of action and judgments,
including attorneys' fees, arising directly or indirectly out of or attributable to Subdivider's
Faults, including Subdivider's acts or failure to act.
B.
Subdivider's obligations under this Section 9 are not conditioned or
dependent upon whether the City, or City lndemnitees, prepared, supplied or reviewed any
Improvement Plans in connection with the Subdivision or the Improvements, or has
insurance or other indemnification covering any of these matters.
C.
Subdivider's obligation to indemnify, hold harmless and defend the
City and City lndemnitees shall extend to injuries to persons and damages to or alleged
taking of property resulting from the Subdivider's Faults, including without limitation, design
or construction of the Subdivision, and the Improvements required herein, and shall likewise
extend to claims asserted by adjacent property owners based upon the diversion of waters
caused by the Subdivider's design or construction of Improvements. Except for a City
Directive as defined below, the City's acceptance of the Improvements shall not constitute
an assumption by the City of any responsibility or liability for any damage or alleged taking
of property referenced herein. The City shall not be responsible or liable for the design or
construction of the Subdivision or the Improvements constructed or installed pursuant to the
approved Improvement Plans or the Final Map, regardless of any act or omission by the
City in approving the Improvement Plans or the Final Map, unless the particular
Improvement design was required by the City over the written objection of the Subdivider,
which objection stated that the Improvement design was potentially dangerous or defective
and set forth an alternative design (a "City Directive"). After the City's acceptance of the
Improvements, the Subdivider shall remain obligated to correct or eliminate all dangerous
conditions created by defects in design or construction or Subdivider's Faults (other than
those required by a City Directive) relating to the Improvements. The Subdivider's
indemnity obligations hereunder shall remain in effect for ten (10) years following
acceptance of the respective lmprovement(s) by the City Council as to the Public
Improvements .listed on Exhibit B, and one (1) year for the Other Improvements listed on
Exhibit B. Subdivider acknowledges and agrees that Subdivider shall be responsible and
liable for the Subdivider's Faults with respect to the Improvements and other work done
pursuant to this Agreement, unless the same is due to a City Directive. The City shall not
be liable for any acts or omissions in approving, reviewing, checking, correcting or
modifying any Improvement Plans, or in inspecting, reviewing or approving any work or
construction of Improvements, unless the same is due to a City Directive. The Subdivider's
Improvement Security shall not be required to secure the Subdivider's obligations under this
Subsection C beyond the one-year guarantee and warranty period set forth in
Subsection 7(A)(3) of this Agreement.
D.
Subdivider shall pay and satisfy any judgment, award or decree that
may be rendered against City and City lndemnitees to the extent of the indemnity provided
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above, in any such suit, action, or other legal proceeding, provided the City gives the
Subdivider prompt written notice of such claim.
E.
Subdivider's obligation to indemnify shall not be restricted to Insurance
proceeds, if any, received by the City and City lndemnitees.
F.
Subdivider, on behalf of itself and all parties claiming under or through
it, hereby waives all rights of subrogation and contribution against the City and City
lndeninitees to the extent of the indemnity above provided.
10.

INSURANCE

Subdivider shall not commence work under this Agreement until each
contractor and any subcontractors have obtained all insurance required under this Section
10, and such insurance has been approved by the City Attorney as to form, amount and
carrier. All requirements shall appear either in the body of the insurance policy or in
endorsements and shall specifically bind the insurance carrier.
A.

Workers' Compensation/Employer's Liability

Subdivider or Subdivider's contractor shall provide workers' compensation statutory
coverage as required by law. Employer's liability limits shall be no less than one million
dollars ($1,000,000) per accident or disease. Employer's liability coverage shall be
scheduled under the umbrella or excess liability policy described in paragraph B. This
policy shall be endorsed to waive any right of subrogation with respect to city, its officers,
e·mployees or agents. In signing this Agreement, Subdivider makes the following
certification:
11

1am aware of the provisions of Section 3700 of the California Labor Code
which require every employer to be insured against liability for Workers'
Compensation or to undertake self-insurance in accordance with the
provisions of the Code, and I will comply with such provisions before
commencing the performance of the work of this Agreement."
B.
Commercial General Liability Insurance: Commercial General Liability
Insurance (primary) shall be provided on Insurance Services Offices ("ISO") ISO-CGL Form
No. CG 00 01 or equivalent coverage, including provisions for defense of additional
insureds in an amount not less than two million dollars ($2,000,000.00) per occurrence for
all coverages and four million dollars ($4,000,000) general aggregate for property damage
or injuries including, but not limited to, death to any one person. City and City lndemnitees
shall be added as additional insureds using ISO Form CG 20 10 11 85, or both ISO Forms
CG 20 10 10 01 and CG 20 37 10 01, not limiting coverage for the additional insured to
"ongoing operations" or in any way excluding coverage for completed operations. Coverage
shall apply on a primary non-contributing basis in relation to any other insurance or selfinsurance, primary or excess, available to City or any City lndemnitees. Coverage shall not
be limited to the vicarious liability or supervisory role of any additional insured. Coverage
shall contain no contractors' limitation or other endorsement limiting the scope of coverage
for liability arising from pollution, explosion, collapse, or underground property damage.
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C.
Automobile Liability Insurance: In an amount not less than one million
dollars ($1,000,000.00) combined single limit per accident for podily injury and property
damage and an aggregate five million ($5,000,000.00) annually. City shall be added as an
additional insured such that the coverage provided to the City is primary and noncontributory.
D.
Excess/Umbrella Liability Insurance. Umbrella Liability Insurance (or,
at Subdivider's election, Excess Liability Insurance) (over primary) shall apply to bodily
injury/property damage, personal injury/advertising injury, at a minimum. Coverage shall be
at least as broad as any underlying coverage. There shall be no cross liability exclusion
and no contractor's limitation endorsement. Policy limits shall be not less than five million
dollars ($5,000,000) per occurrence and in the aggregate, including any limits required in
the underlying policies. The policy shall have a starting date no later than and an ending
date no earlier than those of the underlying coverages. The Named Insured (Subdivider or
General Contractor as appropriate) may determine the layering of primary and excess
liability insurance provided that if such layering differs from that described here, the actual
coverage program meets the minimum total required limits and complies with all other
requirements listed here.
E.
The insurance required by Subsections B, C, and D shall be extended
to include as additional insureds the City of Mill Valley, its elective and appointive boards,
officers, agents and employees, with respect to operations performed by the Subdivider as
described herein, and said coverage shall be primary and non-contributory. Evidence of the
insurance described above shall be provided to City prior to commencement of work and
shall be subject to approval by the City Attorney as to form, amount and carrier. The policy
of insurance shall also contain a provision indicating that such insurance shall not be
reduced or canceled except upon thirty (30) days written notice to City. In addition, the
following endorsement shall be made on the policy of insurance.
"Notwithstanding any other provisions in this policy, the insurance afforded
hereunder to the City of Mill Valley shall be primary as to any other insurance
or reinsurance covering or available to the City of Mill Valley, and such other
insurance or reinsurance shall not be required to contribute to any liability or
loss until and unless the approximate limit of liability afforded hereunder is
exhausted."

11.

OWNERSHIP OF THE IMPROVEMENTS

A.
Ownership of all or any category of the Improvements constructed and
installed by the Subdivider pursuant to this Agreement and shown on the Map to be
dedicated to the public shall vest, as applicable, in the City (or other specified governmental
agency) upon acceptance ·of said Improvements by the City Council (or other specified
governmental agency). The acceptance of the Improvements shall either be shown by a
certificate on the Final Map or by subsequent resolution accepting the Improvements
adopted by the City Council pursuant to Government Code Section 66477.2 and recorded
with the County Recorder. The provisions of this paragraph A shall not apply to the
Improvements listed on Exhibit B-2.
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B.
The Subdivider shall at all times prior to the acceptance of the
Improvements by the City, give good and adequate warning to the public of each and every
dangerous and defective condition caused by the construction of the Improvements and
shall take all steps necessary to protect the public from such dangerous or defective
conditions. The Subdivider agrees and understands that until acceptance of the
Improvements by the City, each Improvement that is offered for dedication shall be under
the charge of the Subdivider, and the Subdivider may close all or a portion of any street or
area whenever necessary to protect the public during the construction of the Improvements.
12.

DEFAULT AND BREACH BY THE_SUBDIVIDER AND REMEDIES OF THE

CITY
A.
Upon the occurrence of any of the following events, the Subdivider
shall be deemed to be in default under this Agreement:
1.
Subject to any time extensions granted in accordance with
Section 6 of this Agreement, failure to complete construction and installation of the
Improvements or any of them by the Completion Date;
2.
Failure to promptly correct or cure any defect in the
Improvements or any of them (other than a City Directive) during the guarantee and
warranty period required by Subsection 5(A) of this Agreement, or failure to commence
correction or cure of any such defect or failure to diligently prosecute same to completion, in
each instance following written notice that such defect exists;
3.
Subject to any time extensions granted in accordance with
Section 6 of this Agreement, failure to perform substantial work on the Improvements or on
any of them, after commencement of work on same, for a period of thirty (30) days after
written notice thereof from the City;
4.
Insolvency, appointment of a receiver, or the filing of any
petition in bankruptcy, whether voluntary or involuntary, and such is not cured or discharged
within -a period of thirty (30) days;
5.
Commencement of a foreclosure action against the Subdivision
or any portion thereof, or any conveyance by the Subdivider in lieu or in avoidance of
foreclosure, within thirty (30) days after written notice thereof from the City; or
6.
Failure to perform any other obligations in accordance with the
terms and provisions of this Agreement or conditions of approval within the time period
specified in the Agreement for the performance of that obligation, or if no time is specified,
within thirty (30) days after written notice thereof from the City.
B.
The City reserves to itself all remedies available to it at law or in equity
for any breach of the Subdivider's obligations under this Agreement. After written notice to
the Subdivider of alleged default and failure by the Subdivider, and failure by Subdivider to
promptly commence the cure of any alleged default and diligently prosecute such cure to
completion, the City shall have the right, without limitation of other rights or remedies, to
tender against, draw upon or utilize any or all Improvement Securities furnished hereunder
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to complete the Improvements, or request said surety take over and complete the
Improvements, or otherwise mitigate the City's damages in the event of the Subdivider's
default.
C.
The Subdivider acknowledges that the Estimated Total Costs and
Improvement Security amounts set forth herein may not reflect the actual cost of
construction or installation of the Improvements, and, consequently, the City's damages for
Subdivider's default shall be measured by the actual cost of completing the required
Improvements. If the damages incurred by the City in taking over and completing the
Improvements exceeds the principal amount of the improvement security, then the
Subdivider shall reimburse the City in the amount of such excess damages.
D.
Following the written notice of alleged default and failure by the
Subdivider to promptly commence the cure of any alleged default and to diligently prosecute
such cure to completion, the City may, without liability for so doing, take possession of, and
utilize in completing the Improvements, such materials, appliances, plant and other property
belonging to the Subdivider as may be on the site of the work and necessary for the
performance of the work. The Subdivider hereby consents to such entry by the City and its
representatives, including employees, agents, and contractors, upon any real property in
the Subdivision owned by the Subdivider or by any assignee of this Agreement, in the event
the City elects to maintain or complete the work on the Improvements following the
Subdivider's default.
E.
The Subdivider acknowledges and agrees that, upon approval of the
Final Map for the Subdivision, the City will confer substantial rights upon the Subdivider,
including the right to sell, lease or finance lots within the Subdivision, and that such
approval constitutes the final act necessary to permit the division of land within the
Subdivision. As a result, the City will be damaged to the extent of the cost of construction
or installation of the Improvements upon Subdivider's failure to perform its obligations under
this Agreement, which failure is not promptly remedied by sureties or by the Subdivider.
F.
The City's failure to take an enforcement action with respect to a
default, or to declare a default or breach, shall not be construed as a waiver of that default
or breach or any subsequent default or breach of the Subdivider.
G.
If any legal action or other proceeding, including action for declaratory
relief, is brought for the enforcement of this Agreement or because of an alleged dispute,
breach, default or misrepresentation in connection with this Agreement, the prevailing party
shall be entitled to recover reasonable attorneys' fees, experts' fees, and other costs, in
addition to any other relief to which the party may be entitled. If City sues to compel
Subdivider's performance of this Agreement, or to recover damages or costs incurred in
completing or maintaining the work on the Improvements, Subdivider agrees to pay all
attorneys' fees and other costs and expenses of litigation incurred by the City in connection
therewith, even if Subdivider subsequently resumes and completes the work.
H.
Pursuant to Municipal Code Section 21.12.260, the City reserves the
right to terminate this Agreement in the event of a reversion of the subdivision or a part
thereof to acreage.
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13.

RELATIONSHIP OF THE PARTIES

Neither the Subdivider, nor any of the Subdivider's contractors, subcontractors, employees
or agents, are or shall be deemed to be, agents of the City in connection with the
performance of the Subdivider's obligations under this Agreement. The Subdivider shall
not, at any time or in any manner, represent or allow representation by its contractors,
subcontractors, employees or agents that any of them are contractors, subcontractors,
employees or agents of the City.
14.

ASSIGNMENT

A.
Subdivider shall not assign this Agreement, or any portion thereof
without the prior written consent of the City, which shall not be unreasonably withheld. Any
attempted or purported assignment in violation of this Subsection A shall be null and void
and shall have no force or effect.
B.
The sale or other disposition of the Subdivision shall not relieve the
Subdivider of its obligations hereunder. If the Subdivider intends to sell the entire
Subdivision to any other person or entity, the Subdivider may request a novation of this
Agreement and a substitution of Improvement Securities. Upon the City's approval of the
novation and substitution of Improvement Securities, the Subdivider may request a release
or reducti_on of the Improvement Securities furnished pursuant to this Agreement.
15.

NOTICES

All notices required or provided for in this Agreement shall be in writing and delivered
in person or be given by certified United States Mail, return receipt requested, or by
nationally recognized overnight courier, addressed as follows:
If to the City:

City of Mill Valley
26 Corte Madera Avenue
Mill Valley, CA 94941
Attn: Director of Public Works

With a copy to:

Richards, Watson & Gershon
44 Montgomery Street, Suite 3800
San Francisco, California 94104-4811
Attn: Gregory W. Stepanicich, Esq.

If to the Subdivider: To the address set forth above in the Subdivision
Reference Data, or to such other address as may
subsequently be designated in written notice to the City.
Notice shall be effective on the date that it is delivered in person, or, if sent by certified mail,
shall be deemed effective on the date of delivery or attempted delivery shown on the return
receipt, and notices given by overnight courier shall be deemed effective one (1) business
day following delivery to the overnight courier. Any party may change its address for the
service of notice by giving written notice of such change to the other party, as specified
herein.
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16.

ENTIRE AGREEMENT

This Agreement, along with the conditions of approval and mitigation measures that
were imposed previously by the City, constitutes a single, integrated written contract,
expresses the entire agreement of the parties with respect to its subject matter, supersedes
all negotiations, prior discussions and preliminary agreements-. All modifications,
amendments, or waivers of any terms of this Agreement shall be in writing and signed by
the duly authorized representatives of the parties. In the case of the City, the duly
authorized representative, unless otherwise specified herein, shall be the Director.
17.

SEVERABILITY

The provisions of this Agreement are severable. If any portion of this Agreement is
held invalid by a court of competent jurisdiction, the remainder of the Agreement shall
remain in full force and effect.
18.

INCORPORATION OF SUBDIVISION REFERENCE DATA AND RECITALS

The Subdivision Reference Data, the Recitals, and Exhibits A and .6_, are attached
hereto and incorporated into this Agreement.
19.

GOVERNING LAW; VENUE

This Agreement shall be governed by the domestic laws of the State of California,
without regard to its laws regarding choice of applicable law. Venue for any action relating
to this Agreement shall b~ in the Marin County Superior Court.
20.

COUNTERPARTS

This Agreement may be executed in counterparts, each of which shall be deemed to
be an original, but all of which, taken together, shall constitute one and the same
agreement.
21.

LIENS

Subdivider represents and warrants that Subdivider owns the Property, and that
there are no encumbrances on the Property that would prohibit or interfere with this
Agreement or the rights granted to City hereunder, and that there are no monetary liens
(except for property taxes and assessments not yet delinquent) affecting the Property
except for (a) that certain deed of trust dated
, recorded
, in the office
of the County Recorder of the County of
, California, as document number
_ _ _ _ _ _ , executed by
as trustor, in favor of
_ _ _ _ _ _ _ _ _ _ , as beneficiary; and (b) that certain deed of trust dated
_ _ _ _ _ _ _ _ , recorded
, in the office of the County Recorder of
the County of
, California as document number
, executed by
_ _ _ _ _ _ _ as trustor, in favor of
, as beneficiary.
Subdivider has obtained from each such beneficiary a consent and subordination in the
form attached hereto as Exhibit D, duly executed by such lien holder and acknowledged,
and has delivered it to the City for recordation. Final Map No.
shall not be recorded
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until such fully executed lien holder consent and subordination has been delivered to the
City and has been recorded.
22.

EFFECTIVE DATE OF THE AGREEMENT

This Agreement shall be and become effective as of the date that it is executed by a
duly authorized officer or employee of the City, it being the intention of the parties that the
Subdivider shall first execute this Agreement and thereafter submit it to the City. The City
shall insert the effective date in the Subdivision Reference Data in all counterparts of this
Agreement and shall transmit a fully executed counterpart to the Subdivider.
IN WITNESS WHEREOF, the parties hereto have caused this Agreement to
be executed by their respective officers, thereunto duly authorized, as of the dates set forth
below their respective signatures.
·
[Note: All signatures must be acknowledged
by a notary public and the acknowledgement
must be attached.]

"SUBDIVIDER"

By:
Its:

--------------

Date:

"CITY"
CITY OF MILL VALLEY

By:
Jessica Sloan, Mayor

ATTEST:

By:
Kelsey Rogers, City Clerk
(SEAL)
APPROVED AS TO FORM:

By:
Gregory W. Stepanicich, City Attorney
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT
A notary public or other officer
completing this certificate verifies only
the identity of the individual who
signed the document to which this
certificate is attached, and not the
truthfulness, accuracy, or validity of
that document.
STATE OF CALIFORNIA
COUNTY OF MARIN
On
before me,
Notary Public,
personally appeared
, who proved to me on the basis of
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and
acknowledged to me that he/she/they ·executed the same in his/her/their authorized capacity, and that by
his/her/their signature(s) on the instrument the person(s), or the entity(ies) upon behalf of which the person(s)
acted, executed the instrument.
I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is
true and correct.
WITNESS my hand and official seal.

Place Notary Seal Above

Error! Unknown document property name.

Signature of Notary Public

CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT
A notary public or other officer
completing this certificate verifies only
the identity of the individual who
signed the document to which this
certificate is attached, and not the
truthfulness, accuracy, or validity of
that document.
STATE OF CALIFORNIA
COUNTY OF MARIN
On
before me,
Notary Public,
personally appeared
, who proved to me on the basis of
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and
acknowledged to me that he/she/they executed the same in his/her/their authorized capacity, and that by
his/her/their signature(s) on the instrument the person(s), or the entity(ies) upon behalf of which the person(s)
acted, executed the instrument.
I certify under PENAL TY OF PERJURY under the laws of the State of California that the foregoing paragraph is
true and correct.
WITNESS my hand and official seal.

Signature of Notary Public

Place Notary Seal Above
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EXHIBIT A

LEGAL DESCRIPTION

APN:

EXHIBIT 8
SCHEDULE OF IMPROVEMENTS FOR 500 MILLER AVENUE SUBDIVISION
FINAL TRACT MAP NO.
CATEGORIES
OF
IMPROVEMENTS

TOTAL

AMOUNT OF
ESTIMATED
TOTAL COST

AMOUNT OF
PERFORMANCE
SECURITY

$

AMOUNT OF
PAYMENT
SECURITY

$

TOTAL PERFORMANCE SECURITY:

$_ _ _ __

TOTAL PAYMENT SECURITY:

$ _ _ _ __

TOTAL WARRANTY SECURITY:

$ _ _ _ __

AMOUNT OF
WARRANTY
SECURITY

$

EXHIBIT C

Form of Improvement Securities
1.
2.
3.

Performance Bond
Payment Bond
Warranty Bond

Bond No.

----

FAITHFUL PERFORMANCE BOND
KNOW ALL PERSONS BY THESE PRESENTS that:
Whereas, the City Council of the City of
, State of California, and
_ _ _ _ _ _ _ _ _ _ _ _ (hereinafter designated as "Principal") have entered into
ah agreement whereby Principal agrees to install and complete certain designated public
improvem~nts, which said agreement, dated
, 20_ _ , and identified as
project
, is hereby referred to and made a part hereof; and
Whereas, Principal is required under the terms of said agreement to furnish a bond for the
faithful performance of said agreement.
Now, therefore, we, the Principal and
· , as surety (hereinafter
in
designated as "Surety"), are held and firmly bound unto the City of
the penal sum of
dollars ($
) lawful money of the
United States, for the payment of which sum well and truly to be made, we bind ourselves,
our heirs, successors, executors and administrators, jointly and severally, firmly by these
presents.
The condition of this obligation is such that if the above bounded Principal, his, her, or its
heirs, executors, administrators, successors or assigns, shall in all things stand to and abide
by, and well and truly keep and perform the covenants, conditions and provisions in the said
agreement and any alteration thereof made as therein provided, on his, her, its or their part,
to be kept and performed at the time and in the manner therein specified, and in all respects
according to their true intent and meaning, and shall indemnify and save harmless the City
of
, its officers, agents and employees, as therein stipulated, then this
obligation shall become null and void; otherwise it shall be and remain in full force and
effect.
As a part of the obligation secured hereby and in addition to the face amount specified
therefor, there shall be included costs and reasonable expenses and fees, including
in successfully
reasonable attorneys' fees, incurred by the City of
enforcing such obligation, all to be taxed as costs and included in any judgment rendered.
Further, Surety hereby waives the provisions of California Civil Code sections 2845 and
is the principal beneficiary of this bond and has all
2849. The City of
rights of a party hereto.
The Surety hereby stipulates and agrees that no change, extension of time, alteration or
addition to the terms of the agreement or to the work to be performed thereunder or the
specifications accompanying the same shall in anywise affect its obligations on this bond,
and it does hereby waive notice of any such change, extension of time, alteration or addition
to the terms of the agreement or to the work or to the specifications.

IN WITNESS WHEREOF, two (2) identical counterparts of this instrument, each of which
shall for all purposes be deemed an original hereof, have been duly executed by Principal
and Surety, on the date set forth below, the name of Principal and Surety being hereto
affixed and these presents duly signed by Principal and by Surety's undersigned
representative(s) pursuant to authority of its governing body.
Dated:
"Principal"

"Surety"

By: - - - - - - - - - - - -

Its:

By: - - - - - - - - - - - -

Its:

(Seal)

(Seal)

APPROVED AS TO FORM:
Note:

This bond must be executed in duplicate and
dated, all signatures must be notarized, and
evidence of the authority of any person signing
as attorney-in-fact must be attached.

RICHARDS, WATSON & GERSHON
A Professional Corporation

By:

City Attorney

Bond No. - - - PAYMENT BOND
KNOW ALL PERSONS BY THESE PRESENTS that:
Whereas, the City Council of the City of
, State of California, and
_ _ _ _ _ _ _ _ _ (hereinafter designated as "Principal") have entered into an
agreement whereby the Principal agrees to install and complete certain designated public
improvements, which agreement, dated
, 20_ _ , and identified as
, is hereby referred to and made a part hereof; and
project
Whereas, under the terms of the agreement, the Principal is required before entering upon
the performance of the work, to file a good and sufficient payment bond with the City of
_ _ _ _ _ _ _ _ to secure the claims to which reference is made in Part 6
(commencing with Section 8000) of Division 4 of the Civil Code.
Now, therefore, the Principal and
, as corporate surety
(hereinafter designated as "Surety"), are held firmly bound unto the City of
_ _ _ _ _ _ _ _ and all contractors, subcontractors, laborers, material suppliers, and
other persons employed in the performance of the agreement and referred to in Part 6
(commencing with Section 8000) of Division 4 of the Civil Code in the sum of
_ _ _ _ _ _ _ _ dollars ($
), for materials furnished or labor thereon of
any kind, or for amounts due under the Unemployment Insurance Act with respect to this
work or labor, that the Surety will pay the same in an amount not exceeding the amount
hereinabove set forth, and also in case suit is brought upon this bond, will pay, in addition to
the face amount thereof, costs and reasonable expenses and fees, including reasonable
attorneys' fees, incurred by the City of
in successfully enforcing this
obligation, to be awarded and fixed by the court, and to be taxed as costs and to be
included in the judgment therein rendered.
It is hereby expressly stipulated and agreed that this bond shall inure to the benefit of any
and all persons, companies, and corporations entitled to file claims under Part 6
(commencing with Section 8000) of Division 4 of the Civil Code, so as to give a right of
action to them or their assigns in any suit brought upon this bond.
Should the condition of this bond be fully performed, then this obligation shall become null
and void, otherwise it shall be and remain in full force and effect.
Further, Surety hereby waives the provisions of California Civil Code sections 2845 and
2849. The City of
is the principal beneficiary of this bond and has all
rights of a party hereto.
The Surety hereby stipulates and agrees that no change, extension of time, alteration, or
addition to the terms of the agreement or the specifications accompanying the same shall in
any manner affect its obligations on this bond, and it does hereby waive notice of any such
change, extension, alteration, or addition.

IN WITNESS WHEREOF, two (2) identical counterparts of this instrument, each of which
shall for all purposes be deemed an original hereof, have been duly executed by Principal
and Surety, on the date set forth below, the name of Principal and Surety being hereto
affixed and these presents duly signed by Principal and by Surety's undersigned
representative(s) pursuant to authority of its governing body.

Dated:

----------------

"Principal"

"Surety"

By:

Its:

By:

Its:

(Seal)

(Seal)

APPROVED AS TO FORM:
Note:

This bond must be executed in duplicate and
dated, all signatures must be notarized, and
evidence of the authority of any person signing
as attorney-in-fact must be attached.

RICHARDS, WATSON & GERSHON
A Professional Corporation

By:

City Attorney

Bond No. - - - WARRANTY BOND
KNOW ALL PERSONS BY THESE PRESENTS that:
Whereas, the City Council of the City of
, State of California, and
_ _ _ _ _ _ _ _ _ _ _ _ (hereinafter designated as "Principal") have entered into
, is
an agreement, dated
, 20_ _ , and identified as project
hereby referred to and made a part hereof; and
Whereas, Principal is required under the terms of said agreement to furnish a bond for the
good and sufficient warranty of all of the improvements installed pursuant to said
agreement.
Now, therefore, we, the Principal and
, as surety (hereinafter
in
designated as "Surety"), are held and firmly bound unto the City of
the penal sum of
dollars ($
) lawful money of the
United States, for the payment of which sum well and truly to be made, we bind ourselves,
our heirs, successors, executors and administrators, jointly and severally, firmly by these
presents.
The condition of this obligation is such that, if the hereby bounded Principal, his, her or its
heirs, executors, administrators, successors or assigns, shall remedy, without cost to the
, any defects which may develop during a period of one (1)
City of
year from the date of the completion and acceptance of the last of the improvements
installed under the agreement, caused by defective or inferior design, materials,
workmanship or maintenance a~ determined by the City, and shall indemnify, defend and
, its officers, officials, employees, agents
hold harmless the City of
and volunteers for any and all. claims, demands, causes of action, judgments, damages,
injuries, liabilities, losses, costs or expenses, including attorneys' fees and costs of defense,
which arise out of, pertain to, or relate to such defects or inferior design, materials,
workmanship or maintenance or to the Principal's actions or inactions in remedying such
defects or inferior design, materials, workmanship or maintenance, then this obligation shall
become null and void; otherwise it shall be and remain in full force and effect.
If suit is brought upon this bond, Surety further agrees to pay, in addition to the Penal Sum,
all costs and reasonable expenses and fees, including reasonable attorneys' fees, incurred
in successfully enforcing ~uch obligation, all to be
by the City of
taxed as costs and included in any judgment rendered.
Further, Surety hereby waives the provisions of California Civil Code sections 2845 and
is the principal beneficiary of this bond and has all
2849. The City of
rights of a party hereto.
The Surety hereby stipulates and agrees that no change, extension of time, alteration or
addition to the terms of the agreement or to the work to be performed thereunder or the
specifications accompanying the same shall in anywise affect its obligations on this bond,
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and it does hereby waive notice of any such change, extension of time, alteration or addition
to the terms of the agreement or to the work or to the specifications.
IN WITNESS WHEREOF, two (2) identical counterparts of this instrument, each of which
shall for all purposes be deemed an original hereof, have been duly executed by Principal
and Surety, on the date set forth below, the name of Principal and Surety being hereto
affixed and these presents duly signed by Principal and by Surety's undersigned
representative(s) pursuant to authority of its governing body.
Dated: _ _ _ _ _ _ _ _ _ _ _ _ _ __
"Principal"

"Surety"

By:
Its:

(Seal)

By: - - - - - - - - - - - Its:

(Seal)
Note:

This bond must be executed in duplicate and
dated, all signatures must be notarized, and
evidence of the authority of any person signing
as attorney-in-fact must be attached.

APPROVED AS TO FORM:
RICHARDS, WATSON & GERSHON
A Professional Corporation

By:
City Attorney

EXHIBIT D
Consent and Subordination Agreement

D-1

CONSENT AND SUBORDINATION

The undersigned,
, being the
, recorded
owner and holder of (a) that certain deed of trust dated
_ _ _ _ _ _ _ _ in the office of the County Recorder of the County of
______ , California, as document number
(as now or
hereafter increased, amended, modified, supplemented, consolidated, replaced,
substituted, extended and/or renewed, the "First Deed of Trust"); and (b) that certain
, recorded
, in the
deed of trust dated
, California as document
office of the County Recorder of the County of
number
(as now or hereafter increased, amended, modified,
supplemented, consolidated, replaced, substituted, extended and/or renewed, the
"Second Deed of Trust"), encumbering the Property, hereby executes this Consent
and Subordination to acknowledge its consent to the terms of the attached Subdivision
Improvement Agreement ("Agreemenf') and to agree that the First Deed of Trust and
the Second Deed of Trust will be subject and subordinate to the terms of the
Agreement.

By:------------

By:------------

Print Name: - - - - - - - - - -

Print Name: - - - - - - - - - -

Title: _ _ _ _ _ _ _ _ _ _ _ __

Title: _ _ _ _ _ _ _ _ _ _ _ __

CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT
A notary public or other officer
completing this certificate verifies only
the identity of the individual who
signed the document to which this
certificate is attached, and not the
truthfulness, accuracy, or validity of
that document.
STATE OF CALIFORNIA
COUNTY OF LOS ANGELES
On
before me,
Notary Public,
personally appeared
, who proved to me on the basis of
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and
acknowledged to me that he/she/they executed the same in his/her/their authorized capacity, and that by
his/her/their signature(s) on the instrument the person(s), or the entity(ies) upon behalf of which the person(s)
acted, executed the instrument.
I certify under PENAL TY OF PERJURY under the laws of the State of California that the foregoing paragraph is
true and correct.
WITNESS my hand and official seal.

Place Notary Seal Above

Signature of Notary Public

OWNER'S STATEMENT

CITY ENGINEER'S STATEMENT

The undersigned ore the only persons having any record title
in terest m the land subdivided and shewn on this Mop, do
t-ereby consent to the preporotion and recording of this Map ,
end ore all who ore necessary to pass clear title to the land
subdivided end shown hereon

I, the ur.dersigneC City Engineer in and for the City of Mill Volley,
State of Cclifornio. hereby state that I have examined this
subdivis10 ... Mcp , that the subdivision shown hereon is substantially
the same as it appeared on the Tentative Mop and any approved
clterat iors thereof, toot ell prov,sions of Chapter Two of the
Subdivision Mop Act end any local ordinances applicable at the
time of the cpprovo1 of the tentative map hove been complied
with

OWNER

Upwerth Real Estate, LLC c California Limited Liob ll,ty Company

By:
Signed this _ _ _ _ _ day of - - - - - - - 2017.

City Engineer, City of Mill Valley, State of California

OWNER'S NOTARY ACKNOWLEDGMENT

Expiration Dote

License No

A Notary Public or other officer completing this certificate verifies only the identity
of the individual who signed the document to which this cert ificate is attached,
and not the

truthfulness, accuracy, or volidity of that document.

I ss

State of California

LICENSED LAND SURVEYOR FOR THE CITY

County of - - - - - - - - - On _ _ _ _ _ _ _ _ _ before me,
Notary Public,
personall y appeared
who proved to me on the basis of sotisfcctory evidence to be the person(s)
wnose nome{s) is/ore subscribed to be within instrument and cckr.owledged
to me that he/she/they executed the same in his/her /their authorized capocity(ies),
end that by his/her /their signature{s) on the instrument the person(s), ar the entity
uoon behal f of wh ich the person(s) acted, executed the ir.strument
I certify under PENAL TY OF PERJURY under the laws of the Stele of California

I, Linda A. Carruthers, P LS. 7053, do hereby state that I have examined
the map of this subdivision on behalf of the City of Mill Valley, and I om
satisfied thct this mop is technically correct.
Signed th s - - - - - - dcy of

2017.

Linc!c A. Ccrn~thers

trot the foregoing paragraph is true end correct.

Expiration Dote

Lice"':se No.
WITNESS my hand and official seal.

SURVEYOR'S STATEMENT
This Map was prepared by me or under my direction and is based upon
c field survey in conformance with the requirements of the Subdivision
Map Act and local ordinances ct the request of Upwerth Reel Estate, LLC an
Novenber, 2016
and that this final map substantially conforms to the
cond"tionclly approved Tentative Mop.
Signed this _ _ day af - - - - - 2017.

Signature

CITY CLERK CERTIFICATE
The City Council of t~e
held on the _ _ day
ent it ilec!"Mcp of 500 &
duly c::pproved this Final

City of Mill Valley, Sta t e of Ca li f ornia, as a <egulcr meeting
of
, 2017, examined the Final Subdivision Mop
504 Miller Avenue"" and the City Council by motion/resolution
Subdivision Mop:

Lawrence P

Doyle

P.L S.

No 4694 Exp

9/30/2017

By
City Clerk, City of Mill Valley, County of Marin, State of California

In accordance with Section 66436{0). 3{A)(i) of the Subdivision Map Act, Signatures
of parties owning the following interest, which cannot ripen into fee, have been om itted;

D N. 1992-38017

Public Utilities

2. Pacific Gas end Electric Comply & Pacific Telephone & Telegraph Coripcny
713 0.R. 158

CITY PLANNING COMMISSION STATEMENT
Approved by the Planning Commission of the City of Mill Valley, Stele of California,
at c regular rieeting held an the _ _ day of
, 2017

Pacific Bell

RECORDER'S STATEMENT
Filed this _
day of - - - - - - - - 2017, at
- - - - - - in Book _ _ _ of Maps at Page _ _ _ _ Marin County
Records, at the request of the City of Mill Volley.

SIGNATURES OMITTED

Serial No. - - - - - - -

County Recorder

ChcirfT'lan, Mill Valley Planning Commission

FINAL MAP OF

Waterline

500 & 504 MILLER AVENUE

4. Norman K. Harrington
416 O.R. 152
Right of Woy
5 . Melvin Blaustein and Marilyn Blaustein
86-642215

Drainage

6. Groce Gabrielle Lewis
536 O.R. 434

Deputy

By

Public Utilities

3. Paul V. Grace
D N 2005-0065714 Re-recorded O.N. 2005-0093179

DN

Fee: _ _ _ _ _ _ _ _ _

Ingress ana Egress

SOILS REPORT STATEMENT
Soils reports dated
prepared by
spec,ficclly for this
mop, hos been filed with the local agency's Public
Works Departr,ent

®
EXHIBIT B

BEING THE LANDS OF UPWERTH REAL ESTATE, LLC,
D.N. 2017-0002769
BEING PARCEL A AND A PORTION OF PARCEL 8,
'PARCEL MAP, BEING A DIVISION OF LANDS OF
ROE-BEDDOE, 2410 O.R. 248, BEING A PORTION OF
LOT 7, TAM. LAND & WATER CO. MAP NO. 6',
6 P.M. 76

~

'1

'00 YE LENS LANE

I

;:)AT!:· JUNE 2016

LAWRENCE P. DOYLE
LAND SURVEYOR/CIVIL ENGINEER
MILL VALLEY, CA 94941

(415) 388-9585

1

AP. 046-071-46
JOB No. 2212

SHEET

OF

5

CLERK OF THE BOARD OF SUPERVISORS STATEMENT
I, the undersigned, Clerk of the Boord of Supervisors of the
County of Morin, State of California, do hereby stole that o
good and sufficient bond approved by and in the amount fixed
by said Boord of Supervisors hos been med with said Boord
and thot said bond by its terms is mode to inure to the
benefit of said County of Morin end is conditioned for the
payment of all taxes, which may be ot the time of recording of
this mop a lien against the tract or subdivision of lend shown
hereon or any port thereof, but not yet payable.
Witness my hand and seal this _ _ day of

2017.

Signed
Clerk of the Boord of Supervisors of the County of
Marin, Stcte of California

COUNTY TAX COLLECTOR'S STATEMENT
I, the undersigned, on behalf of the Tex Collector of the
County of Morin end Cities therein, State of California,
hereby state that there ore no liens far unpaid toKes, County
or City, or specie I cssessmen ts collected as to,ces except
taxes or special assessments not yet pcycble against the tract
or subdivision of land shown hereon or any port thereof.
Signed this _ _ day of

· - - - - - - - · 2017.

Tax Collector County of Marin ond Cities therein State of
California
Sy: _ _ _ _ _ _ _ _ _ _ _ _ _ Deputy

FINAL MAP OF

500 & 504 MILLER AVENUE
BEING THE LANDS OF UPWERTH REAL ESTATE, LLC,

0.N. 2017-0002769
BEING PARCEL A AND A PORTION OF PARCEL 8,
'PARCEL MAP, BEING A DIVISION OF LANDS OF
ROE-BEDDOE, 2410 O.R. 248, BEING A PORTION OF
LOT 7, TAM. LAND & WATER CO. MAP NO. 6',
6 P.M. 76

LAWRENCE P. DOYLE
LAND SURVEYOR/CIVIL ENGINEER
100 HELENS LANE
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DECLARATION OF RECIPROCAL EASEMENTS AND RESTRICTIONS, AND
AGREEMENT FOR MAINTENANCE OF DRIVEWAY, PARKING LOT,
RETAINING WALLS AND DRAINAGE FACILITIES
This DECLARATION OF RECIPROCAL EASEMENTS AND RESTRICTIONS, AND
AGREEMENT FOR MAINTENANCE OF DRIVEWAY, PARKING LOT, RETAINING
WALLS AND DRAINAGE FACILITIES ("Declaration"· or "Agreement") is made this _ _
day of
. by Upwe1ih Real Estate. LLC, a California Limited Liability
Company ("Declarant").
RECITALS
A.
Declarant is the owner of that ce1iain real prope1iy located in the City of Mill
Valley. County of Marin, State of California. described as follows ("Condominium Property"):
Parcel "A," as shown on the Map entitled "Final Map of 500 and 504 Miller
Avenue" filed for record in the Office of the Marin County Recorder on
_ _ _ _ _ _ _ _, in Book _ _ of Maps at Page_ ("Parcel Map").
The Condominium Property has been or wili be developed with a condominium project
consisting of nine residential units built above a parking lot ("Condominium Project"). The
Condominium Project will be governed by a homeowners association.
B.
Declarant is also the owner of that ce1iain real prope1iy located in the City of Mill
Valley. County of Marin, State of California, described as follows ( "Office/Retail Prope1iy"):
Parcel "B." as shown on the Map entitled "Final Map of 500 and 504 Miller
Avenue" filed for record in the Office of the Marin County Recorder on
_ _ _ _ _ _ _ _ _ , in Book _ _ of Maps at Page_.
The Office/Retail Prope11y has been or will be developed with a two-story
office/retail building ("Office/Retail Project").
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C.
When completed, the Condominium Project will include two driveways, a parking
lot. retaining walls, drainage facilities, and other improvements, as generally shown in Exhibit
"A" attached hereto and incorporated by reference.
D.
When completed, the Office/Retail Project will include retaining walls. access
improvements, drainage facilities, and other improvements~ as generally shown in Exhibit "A"
attached hereto and incorporated by reference.
E.
Through this Agreement, Declarant intends to create reciprocal access, parking,
retaining wall, and drainage easements for and between the Condominium Property and the
Office/Retail Propetiy, and to provide for the shared maintenance of the driveways. parking
areas, drainage facilities and related improvements.
AGREEMENT

NOW, THEREFORE. Declarant declares that all of the Condominium Propetiy and the
Office/Retail Property are and shall continue to be held, conveyed, hypothecated, encumbered,
leased, rented, used, occupied and improved subject to the declarations, limitations, covenants,
conditions, restrictions, reservations, rights and easements set forth in this Declaration, as this
Declaration may be amended from time to time, all of which are declared and agreed to be in
furtherance of a general plan established for the purpose of enhancing and perfecting the value,
desirability, and attractiveness of the Condominium Property and the Office/Retail Prope1iy. All
covenants and restrictions set fo1ih in this Declaration shall constitute covenants running with the
land and shall be enforceable equitable servitudes upon the Condominium Prope1iy and the
Office/Retail Property, and shall be binding on and for the benefit of all prope1iy and all paiiies
having or acquiring any right title, or interest in all or any part of the Condominium Property
and the Office/Retail Property. including the heirs, executors, administrators, and assigns of
these paiiies and all subsequent owners and lessees of all or any pa1i of the property.

I.
Grant of Driveway. Access. Parking. Retaining Wall and Drainage Easements to
Office/Retail Prope1iy. Declarant hereby establishes and grants to the Office/Retail Property,
driveway. access. parking, retaining wall and drainage easements over the Condominium
Property described as follows:
(a)
Character of Easements. The easements granted herein are appurtenant to
the Office/Retail Prope1iy;
(b)
Description of Easements. Except for the parking easement. the
easements granted herein are non-exclusive. The parking easement shall be exclusive.
The easements include the following use of the Condominium Property by the
Office/Retail Prope1iy:
(I) The non-exclusive right of vehicular and pedestrian ingress and egress to
access the parking lot on the Condominium Prope1iy ("Office/Retail
Driveway Easement");
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(2) The non-exclusive right of pedestrian access over the Condominium
Prope11y ("Office/Retail Pedestrian Access Easement");
(3) The exclusive right to 23 vehicle parking spaces to park motor vehicles in
designated areas in the parking lot on the Condominium Prope11y
("Office/Retail Parking Easement");
(4) The non-exclusive right to install and maintain drainage facilities
("Office/Retail Drainage Easement"); and
(5) The non-exclusive right to repair and maintain retaining walls as provided
in Section 8.
(c)
Location of Easements. The easements granted herein are located as
described in the following exhibits attached hereto and incorporated by reference
(collectively "Office/Retail Easern.ents"):
( 1) The Office/Retail Driveway Easement is described in the Legal

Description, Exhibit "B." and shown on the Pia( Exhibit "F";
(2) The Office/Retail Pedestrian Access Easement is described in the Legal
Description, Exhibit "C" and shown on the Plat, Exhibits "F" and "G";
(3) The Office/Retail Parking Easement is described in the Legal Description,
Exhibit "D," and shown on the Plat, Exhibits "G" and "H"; and
(4) The Office/Retail Drainage Easement is described in the Legal
Description. Exhibit "E," and shown on the Plat, Exhibit "I."
(d)
Restrictions on Use. The use of the Office/Retail Easements by the
Office/Retail Property shall be subject to the following restrictions:
(1) No new structures shall be constructed or placed in the Office/Retail
Easements;

(2) Vehicles parked in the Office/Retail Easements shall park only in
designated areas~ and
(3) No storage of materials or personal prope1iy shall occur in the
Office/Retail Easements.
2.
Grant of Access. Retaining Wall and Drainage Easements to Condominium
Prope11y. Declarant hereby establishes and grants to the Condominium Property. non-exclusive
access, retaining wall, and drainage easements over the Office/Retail Property, described as
follows:
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(a)
Char~cter of Easements. The easements granted herein are appm1enant to
the Condominium Property:
(b)
Description of Easements. The easements granted herein are nonexclusive and include the following use of the Office/Retail Property by the
Condominium Property:
( 1) The right of pedestrian access over the Office/Retail Prope11y
("Condominium Pedestrian Access Easement");
(2) The right to install and maintain drainage facilities (Condominium
Drainage Easement"); and
(3) The right to repair and maintain retaining walls as provided in Section 8;
Location of Easements. The easements granted herein are located as
(c)
described in the following exhibits attached hereto and incorporated by reference
(collectively "Condominium Easement"):
( 1) The Condominium Pedestrian Easement is described in the Legal
Description, Exhibit "J." and shown in the Plat Exhibit "K"; and

(2) The Condominium Drainage Easement is described in the Legal
Description, Exhibit "L," and shown in the Plat Exhibit "M."
(d)
Restrictions on Use. The use of the Condominium Easement by the
Condominium Property shall be subject to the following restrictions:
(3) No new structures shall be constructed or placed in the Condominium
Easement; and
(4) No storage of materials or personal property shall occur in the
Condominium Easement.
3.
Maintenance of Driveway. Parking and Drainage Facilities. The homeowners
association for the Condominium Project ("Association") and the owner of the Office/Retail
Project shall maintain, restore, repair and replace, as necessary, the following shared
improvements located on the Condominium Property and the Office/Retail Prope11y and as
generally depicted in Exhibit "A":
(a)
The cleaning~ maintenance and repair of the pavement driveway and
parking lot surfaces and all related curbs, surfaces and supporting structures or bases,
which are located within the area shown on Exhibit "A." Maintenance and repair shall
include the complete resurfacing of the driveway and parking lots and related surfaces, as
necessary;

Declaration of Reciprocal Easements and Restrictions. and .,.lgreemenl for Maintenance - .:/.

(b)
The cleaning, maintenance and repair of the shared drainage facilities
located on the Condominium Prope1iy and the Office/Retail Property, including the
Stormwater Detention System and all shared site drainage;
(c)

Operational costs for parking lot lighting including payment of electricity:

and
(d)
Maintenance costs ·shall include reasonable administrative expenses
directly related to the maintenance described herein, including mailing, printing
secretarial and telephone expenses.
Wherever possible. all of the above described improvements physically located on the
Condominium Prope1iy shall be contracted for and maintained by the Association for the
Condominium Prope1iy, which Association shall then assess the costs of maintenance between
the Association and the owner of the Office/Retail Property under Sections 4 and 5 of this
Agreement. Similarly. wherever possible, all of the above described improvements physically
located on the Office/Retail Prope1iy shall be contracted for and maintained by the owner of the
Office/Retail Prope1iy, which shall then assess the costs of maintenance between themselves and
the Association for the Condominium Property under Sections 4 and 5 of this Agreement.
Operational costs. including electricity and/or water. may be sub-metered to assist in detennining
cost sharing.

If the paiiy responsible for maintenance fails to maintain one or more of the
improvements located on its property. the other paiiy may request in wTiting that the
maintenance take place.
4.
Assessment of Maintenance and Operational Costs. All costs and expenses of
maintaining the shared improvements described in Section 3 shall be borne as follows:
Parking Lot Maintenance: The owner of Office/Retail Prope1iy shall pay I 00% of the
cost to maintain the 23 parking spaces assigned to the Office/Retail Prope1iy and contained
within the Office/Retail Parking Easement. The remaining parking shall be maintained by the
Association.
Driveways and Parking Lot Lighting: The Association for the Condominium Property
and the Office/Retail Prope1iy shall pay all costs to maintain the driveways into and out of the
parking lot. the driveway from one end of the parking lot to the other end. and the parking lot
lighting as follows:
Condominium Property Association: 30%

Office/Retail Prope1iy: 70%

Drainage: The Association for the Condominium Prope1iy and the Office/Retail Prope1iy
shall pay all costs to maintain the shared drainage facilities as follows:
Condominium Prope1iy Association: 70%

Office/Retail Prope1iy: 30%
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The Association for the Condominium Prope11y and the Owner of the Office/Retail
Property shall assess themselves as necessary for the cost of maintenance of the Improvements or
any portion thereof. Except in the case of emergency repairs and operational costs, an
assessment for maintenance shall occur when the Association or the owner of the Office/Retail
P;:operty determines that the· Improvements or any portion thereof need maintenance. On such
determination. written notice shall be provided to the other owner describing the maintenance,
the party that will perform the maintenance, the estimated cost of the repairs, and the allocation
of the costs among the two parties (the "Repair Notice"). If either owner objects to any matter
contained in the Repair Notice, the objecting owner shall notify the other owner in writing,
setting forth the reasons for the objection. If no such objection is received within the 30-day
period following receipt of the Repair Notice, both owners shall be conclusively considered to
have agreed to the maintenance and repair work performed and for each to pay its allocable share
of the maintenance and repair costs. If a timely objection is received, the owners shall meet at a
mutually agreeable location within the p10pe1iy and attempt to resolve the dispute in good faith.

If the dispute cannot be resolved within 15 days after the timely objection is received,
either owner may initiate arbitration to resolve the dispute as described in Section 7 below.
Notwithstanding the foregoing. operational costs for parking lot lighting, and similar
operational costs shall be billed and paid on a monthly basis and shall not require a Repair
Notice.
Notwithstanding the foregoing, either the Association or the Owner of the Office/Retail
Prope11y has the authority to make any necessary emergency repairs. The repairs shall be limited
to those needed to render the Improvements safe for use by vehicles and pedestrians. The owner
making the repairs shall notify the other owner as soon as is reasonably possible. Emergency
repairs shall be paid for equally.
5.
Payment Due Dates. The owner supervising the maintenance work or paying the
operational costs shall prepare and submit a statement to the other owner that describes each
owner's allocable share of the maintenance costs or operational costs (the "Payment Statement").
Payment shall be due within 30 days after receipt of the Payment Statement unless both owners
agree otherwise and shall be in default if not paid in full within the required time. If payment is
not made on or before the due date, interest shall accrue on the unpaid balance at the rate of 12%
per annum (but not to exceed the maximum rate permitted by law) until paid in full. For
purposes herein. the "owner supervising the maintenance" shall be the owner designated by both
of the owners; or. if no owner is so designated, the supervising owner shall be the owner that sent
the initial Repair Notice. or that paid the operational costs.
6.
Payment Default and Remedies. If one owner fails to pay the amount due on the
Payment Statement within 30 days of the receipt thereof (the "Defaulting Owner")~ the other
owner may bring an action in any court of appropriate jurisdiction for breach of the personal
obligation to pay a propo1iionate share of the maintenance costs and in such action shall be
entitled to recover the amount due and any interest accrued thereon as provided herein, all costs
of such action and reasonable attorney" s fees.
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The non-defaulting owner covenants to contribute a proportionate share of any amount
needed to cover any default and any related costs. including costs and attorney's fees incurred in
order to recover from the Defaulting Ow!ler. Any payments received from the Defaulting
Owner. including interest, shall be reimbursed to the non-defaulting owner that made
contributions to cover the default and recovery costs.
7.
Arbitration. If a dispute arises concerning the need for maintenance~ the party
performing the maintenance, the allocation of the maintenance costs, or any other related issue.
and the dispute cannot be resolved as described hereinabove, either owner may initiate
arbitration proceedings with the American Arbitration Association or any successor thereto for
resolution in accordance with its commercial rules. Arbitration shall be held in Marin County,
California, unless the parties agree otherwise. The paiiies shall be entitled to discovery rights as
provided by the Code of Civ.il Procedure Section 1283.05 or any successor statute thereto. The
arbitrator may award costs. including attorney's fees to the prevailing party. The decision of the
arbitrator shall be binding on the paiiies and may be enforced in any comi of competent jurisdiction. Notwithstanding anything herein to the contrary, if any owner has failed to object to the
Repair Notice within the 30-day period described in Section 4, that owner shall conclusively be
considered to have waived its right to arbitrate any issue with respect to the matters set forth in
that Repair Notice, including the allocation of costs.
8.
Retaining Walls. Both the Condominium Property and the Office/Retail Prope1iy
are developed with a retaining wall system located behind the buildings on each parcel. The
Condominium Prope1iy Association shall be responsible for all costs of maintaining the p01iion
of the retaining wall located on the Condominium Property. The Office/Retail Prope11y shall be
responsible for all costs of maintaining the portion of the retaining wall located on the
Office/Retail Property.
In all cases where a retaining wall that was built as part of the original construction is
located on or adjacent to the boundary line between the Condominium Prope1iy and the
Office/Retail Prope1iy. or crosses the boundary line between the Condominium Prope1iy and the
Office/Retail Property, the owner of the parcel on which said wall is built, as the dominant
tenement, shall have a non-exclusive easement over the adjacent parcel as the servient tenement
for access to and use of that ·p011ion of the servient tenement as may be reasonably necessary for
the maintenance of the wall, the reconstruction of the wall in the event of the partial or total
destruction of the same and the drainage associated with the wall or the parcel of which the wall
is a part. and an easement to accommodate the wall encroachment as per the original design.
plans and specifications which were the basis for the original construction on the Condominium
Property and the Office/Retail Prope1iy. The owner of a parcel having a structural wall situated
on the boundary line between his parcel and the adjoining parcel. or crossing the boundary line
between parceis, shall not attach anything to the outside of the wall which shall protrude across
the boundary line into the adjoining parcel~ without (in each case) the consent and permission of
the owner of the adjoining parcel upon which the wall is situated.
9.
Covenants Running vvith the Land and Equitable Servitudes. The covenants
contained herein constitute covenants nnming with the land and equitable servitudes that benefit
and bind each owner and successive owner thereto and shall be effective automatically on the
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date that Declarant first transfers title to any dominant or servient tenement described herein,
regardless of whether the instrument of transfer describes these covenants.
10.
Amendments·. This Agreement may be amended from time to time by a vote of
the Board of Directors of the Association for the Condominium Property and the agreement of
the owner of the Office/Retail Property. The amendment shall be in writing and shall be signed
by the Association for the Condominium Property and the owner of the Office/Retail Prope1iy.
The amendment shall be effective when recorded in the records of Marin County, California.
11.
Attorney" s Fees. In the event of any controversy or claims of dispute relating to
this Declaration or breach thereof, the prevailing party or paiiies shall be entitled to recover from
the losing party or parties reasonable expenses, attorney's fees and costs.

12.
Nonliabilitv/Indemnity. Nothing set forth in this Declaration shall constitute an
agreement to share any liability resulting from personal injury or prope1iy damage arising out of
or in co1mection with the shared use of the driveway or parking improvements or the casements
described herein. Each owner is responsible for maintaining its own liability insurance.
Each owner shall indemnify, defend, protect, and save the other owners harmless from
and against any and all demands, liabilities. damages, expenses, causes of action, suits, claims,
and judgments. including reasonable attcrneys' fees (collectively "Claims"), arising out of,
relating to, or in any \Vay c01mected with (i) the use by the indemnifying owner or its permittees
of any easement hereby granted, (ii) the performance by the indemnifying owner or its
permittees of the indemnifying owner's maintenance obligations hereunder, or (iii) injury or
death to person or damage to property that occurs on an easement area as a result of or in
connection with the use of the easement by the owner or the owner's permittee. An owner shall
not be entitled to such indemnification for (cl) any damage to such owner to the extent caused by
its own negligence or willful misconduct. and (b) any and all Claims arising from any matter
covered by the indenmitee's indemnity obligations under this Agreement. Each owner agrees
that the use of the easement granted hereunder shall not unreasonably interfere with the use or
enjoyment of the other prope1iies.
Notwithstanding the foregoing, if any owner or pennittee of such owner causes any
damage to an easement or the other prope1iies in c01mection with its use of the easement, such
owner shall repair the improvements within the easement or the damaged property to the
condition that existed prior to the infliction of damage, at damaging owner's sole cost and
expense.
13.
Notice. Each owner covenants to provide the other owner with a current address
for purposes of receiving notices. Any notice or demand permitted or required herein shall be
conclusively considered received by the association when personally delivered to the owner or
72 hours after the notice has been deposited in the United States mail, ce1iified or a return receipt
requested, postage prepaid, and addressed at such address that the owner has provided for
purposes of receiving notice hereunder. If no address has been provided, notice shall be
considered received 72 hours after notice is posted on the owner's prope1iy and a copy mailed to
the last known address of the owner.
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Executed on

DECLARANT:

Upwerth Real Estate, LLC

By:
Its: Manager

A notary public or other officer completing this certificate verifies only the identity of
the individual who signed the document to which this certificate is attached, and not
the truthfulness. accuracy. or validity of that document.

STATE OF CALIFORNIA
COUNTY OF MARIN
On
, before me,
, a notary
public. personally appeared
, who proved
to me on the basis of satisfactory evidence to be the person whose name is subscribed to the
\Vithin instrument and acknowledged to me that he/she executed the same in his/her
authorized capacity. and that by his/her signature on the instrument the person, or the entity
upon behalf of which the person acted~ executed the instrument.
I ce11ify under PENAL TY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.
WITNESS my hand and official seal.

Signatu re
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EXHIBIT "B"
DRIVEWAY EASEMENT
All that certain real property situated in the City of Mill Valley, County of Marin, State of
California, described as follows:
DRIVEWAY EASEMENT
A Driveway Easement over a portion of Parcel A, as shown upon that certain Map entitled "Final
Map of 500 & 504 Miller Avenue, Being the Lands ofUpwerth Real Estate, LLC, D.N. 20170002769, Being Parcel A and a Portion of Parcel B, "Parcel Map, Being a Division of Lands of
Roe-Beddoe, 2410 O.R. 248, Being Portion of Lot 7, Tam. Land & Water Co. Map 6, 6 P.M.
of Maps at Page
76", recorded
, 2017 in Book
_ _ _ _ , Marin County Records, described as follows;
Begi1U1ing at an angle point in the northeasterly line of said Parcel A, being common to the
southwesterly line of Miller A venue, said point being the intersection of the courses South
47°54'00" East 36.43 feet and South 53°04'00" East 433.43 feet, as shown on said Map;
1. Thence along said line common with the southwesterly line of Miller Avenue,
South 47°54'00" East 0.24 feet;
2. Thence leaving said line South 36°56'00" West 15.39 feet;
3. Thence South 48°00'00" East 4.10 feet;
4. Thence South 42°00'00" West 26.83 feet;
5. Thence North 53°04'00" West 236.06 feet;
6. Thence North 09°35'39" East 20.27 feet;
7. Thence North 36°56'00" East 13.48 feet;
8. Thence South 53°04'00" East 0.45 feet;
9. Thence North 36°56'00" East 11.02 feet to a point in the northeasterly line of said Parcel
A, also being the southwesterly line of Miller A venue, as shown on said Map;
10. Thence along said line, South 53°04'00" East 17.00 feet;
11. Thence leaving said line South 36°56'00" West 18.50 feet;
12. Thence South 53°04'00" East 213.75 feet;
13. Thence North 36°56'00" East 18.50 feet to a point in the no1iheasterly line of said Parcel
A, also being the southwesterly line of Miller A venue, as shown on said Map;
14. Thence along said line South 53 °04 '00" East 12.21 feet to the Point of Beginning.

This description was ·written by:

Lawrence P. Doyle
P.L.S. 4694
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EXHIBIT "C"
PEDESTRAIN ACCESS EASEMENTS
All that certain real property situated in the City of Mill Valley, County of Marin, State of
California, described as follows:
PEDESTRIAN ACCESS EASEMENTS
Pedestrian Access Easements over a portion of Parcel A, as shown upon that certain Map entitled
"Final Map of 500 & 504 Miller Avenue, Being the Lands of Upwerth Real Estate, LLC, D.N.
2017-0002769, Being Parcel A and a Po1iion of Parcel B, "Parcel Map, Being a Division of Lands
of Roe-Beddoe, 2410 O.R. 248, Being Portion of Lot 7, Tam. Land & Water Co. Map 6, 6 P.M.
of Maps at Page
76", recorded
, 2017 in Book
_ _ _ _ , Marin County Records, described as follows;

PEDESTRIAN ACCESS EASEMENT 1
Beginning at a point in the no1iheasterly line of said Parcel A, being common to the southwesterly
line of Miller Avenue, said point bearing North 53°04'00" West 98.14 feet from the intersection
of the courses South 47°54'00" East 36.43 feet and South 53°04'00" East 433.43 feet, as shown
on said Map;

1. Thence along said line common with the southwesterly line of Miller A venue,
N01ih 53°04'00" West 28.00 feet;
2. Thence leaving said line South 36°56'00" West 18.50 feet;
3. Thence South 53°04'00" East 28.00 feet;
4. Thence North 36°56'00" East 18.50 feet to the Point of Beginning.
PEDESTRIAN ACCESS EASEMENT 2
Beginning at the common corner of Parcels A and B and the southwesterly line of Miller Avenue
as shown on said Map;

I. Thence along the common line of said Parcels A and B South 36°56' 15" West 15.50 feet;
2.
3.
4.
5.

Thence leaving said line South 53°04'00" East 37.41 feet;
Thence North 36°56'00" East 4.48 feet;
Thence South 53°04'00" East 0.45 feet;
Thence No1ih 36°56'00" East 11.02 feet to a point southwesterly line of said Miller
Avenue;
6. Thence along the southwesterly line of Miller Avenue North 53°04'00~' \Vest 37.86 feet to
the Point of Beginning.
This description was written by:

Lawrence P. Doyle
P.L.S. 4694
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EXHIBIT "D"
PARKING EASEMENTS
All that certain real property situated in the City of Mill Valley, County of Marin, State of
California, described as follows:

PARKING EASEMENTS
Parking Easements over a portion of Parcel A, as shown upon that ce1iain Map entitled "Final
Map of 500 & 504 Miller Avenue, Being the Lands ofUpwerth Real Estate, LLC, D.N. 20170002769, Being Parcel A and a Portion of Parcel B, "Parcel Map, Being a Division of Lands of
Roe-Beddoe, 2410 O.R. 248, Being Portion of Lot 7, Tam. Land & Water Co. Map 6, 6 P.M.
76", recorded
, 2017 in Book
of Maps at Page
_ _ _ , Marin County Records, described as follows;

PARKING EASEMENT 1:
Begi1ming at a point which bears North 47°54'00" West 30.73 feet and South 42°00'00" West
15.32 feet from the easterly corner of said Parcel A, marked by a 314" iron pipe and plastic plug
stamped L.S. 4694, as shown on said Map;
1. Thence South 42°00'00" West 26.50 feet;
2. Thence South 48°00'00" East 20.00 feet;
3. Thence North 42°00'00" East 26.50 feet;
4. Thence North 48°00'00" West 20.00 feet to the Point of Begi1ming.
PARKING EASEMENT 2:
Beginning at a point which bears North 47°54'00" West 36.43 feet and North 53°04'00" West
16.30 feet and South 36°56'00" West 0.50 feet from the easterly corner of said Parcel A, marked
by a 314'' iron pipe and plastic plug stamped L.S. 4694, as shown on said Map;
1. Thence South 36°56'00'' West 18.00 feet;
2. Thence No1ih 53°04'00" West 80.16 feet;
3. Thence North 36°56'00" East 18.00 feet;
4. Thence South 53 °04 '00" East 80.16 feet to the Point of Begi1ming.
PARKING EASEMENT 3:
Begi1ming at a point which bears South 53°04'00'' East 59.05 feet and South 36°56'00" West
0.50 feet from a point in the southwesterly line of Miller A venue, said point being common to
Parcels A and B, as shown on said Map;
1. Thence South 36°56'00" West 18.00 feet;
2. Thence South 53°04'00" East 93.89 feet;
3. Thence North 36°56'00" East 18.00 feet;
4. Thence North 53°04'00" West 93.89 feet to the Point of Beginning.
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PARKING EASEMENT 4:
Beginning at a point which bears South 36°56'15" West 15.50 feet and South 53°04'00" East
17.49 feet from the common corner of Parcels A and B and the southwesterly line of Miller
A venue as shown on said Map;
1. Thence South 53°04'00" East 20.00 feet;
2. Thence South 36°56'00" West 9.00 feet;
3. Thence North 53°04'00" West 20.00 feet;
4. Thence North 36°56'00" East 9.00 feet to the Point of Beginning.

This description \Vas written by:

Lawrence P. Doyle
P.L.S. 4694
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EXHIBIT "E"
DRAINAGE EASEMENT
All that certain real property situated in the City of Mill Valley, County of Marin, State of
California, described as follows:
A Drainage Easement over a po1iion of Parcel A, as shown upon that certain Map entitled "Final
Map of 500 & 504 Miller Avenue, Being the Lands of Upwe1ih Real Estate, LLC, D.N. 20170002769, Being Parcel A and a Po1iion of Parcel B, "Parcel Map, Being a Division of Lands of
Roe-Beddoe, 2410 O.R. 248, Being Portion of Lot 7, Tam. Land & Water Co. Map 6, 6 P.M.
of Maps at Page
76", recorded
, 2017 in Book
____ , Marin County Records, described as follows;

Beginning at the common corner of Parcels A and B and the southwesterly line of Miller Avenue
as shown on said Map;

1.
2.
3.
4.
5.
6.
7.
8.

Thence along southwesterly line of Miller Avenue, South 53 °04 '00" East 46.21 feet;
Thence leaving said line South 36°56'00" West 17.19 feet;
Thence South 53°04'00" East 212.49 feet;
Thence South 36°56'00" West 18.11 feet;
Thence No1ih 53°04'00" West 200.53 feet;
Thence North 28°40'00" West 39.39 feet;
Thence North 47°17'00" West 22.42 feet to the common line of Lots A and B;
Thence along said common line N01ih 36°56' 15" East 16.77 feet to the southwesterly line
of Miller A venue and the Point of Begi1ming.

This description was written by:

Lawrence P. Doyle
P.L.S. 4694

Page 15 of23

:~
0 •
0

v

•

PARCEL A

t")

(0

0

'

•

OJ

v

N..-

V

(/)

- - N53'04'00"W
- - --236.05'

N36'56'00"E
18.50'

--- --- - -

DRIVEWAY EASEMENT
S53'04'00"E

213. 75'

r

-..J

~
_.

PEDESTRIAN ACCESS
EASEMENT (1)

98.14'

36. 4.3'

r
17.00' (D
433.43'

S53'04'00"E

S47'54'00"E
POINT OF BEGINNING
DRIVEWAY EASEMENT

LB

POINT OF BEGINNING
PEDESTRIAN ACCESS
EASEMENT

MILLER

AVENUE

(R/W VARIES)

LINE
L1
L2
L3
L7
LB
L9
L11
L14

BEARING
S47'54'00"E
S36'56'00"W
S48'00'00"E
N36'56'00"E
S53'04'00"E
N36'56'00"E
S36'56'00"W
S53'04'00"E

DISTANCE
0.24'
15.39'
4.1 O'
13.48'
0.45'
11.02'
18.50'
12.21'

EXHIBIT "F"
DRIVEWAY & PEDESTRAIN ACCESS
EASEMENTS
504 MILLER CONDOMINIUMS
MILL VALLEY

DATE:9/23/16

MARIN COUNTY

CALIFORN IA

LAWRENCE P. DOYLE

SCALE:1=20'

LAND SURVEYOR/CIVIL ENGINEER
00 HELENS LANE

MILL VALLEY

CA 94941

(415-388-9585
DRA'NING NO.

SHEET 16 OF 23

2212-16

PARCEL B

PARCEL A

POINT OF
BEGINNING

PARKING
EASEMENT

N36'56'00"E
9.00'

( 4)

DRIVEWAY EASEMENT

CJ>

~

(J1

(Jl

..p.

~

w

qo
__,. N
~

S53'04'00"E
93.89'

z

q

CJ)

vJ

vJ

CJ)

O') .....
CX)

--"

•
(J1

CX)
•

CJ)

0

60
ow w
fTi

ui
O')

PARKING EASEMENT (3)
N53'04'00"W

6
q

•

~

93.89'

S53'04'00"E

·

20.00'

~

/

w

POINT OF
BEGINNING

17.41' -.

PEDESTRIAN ACCESS
EASEMENT (2)

r

vJ

37.86'
59.05

280.82'
S36'56'00"W
0.50'

MILLER

.-

S53'04'00"E 37.41'

•

8 g
w

Lf

.....
CX)

POINT OF BEGINNING
PEDESTRIAN ACCESS
EASEMENT

AVENUE

(R/W VARIES)
LINE
L1
L2
L3

BEARING
N36'56'00"E
S53'04 OO"E
N36'56'00"E

DISTANCE
4.48'
0.45
11.02'

EXHIBIT "G"
PARKING AND PEDESTRIAN ACCESS
EASEMENTS
504 MILLER CONDOMINIUMS
MILL VALLEY

DATE:

9 23 16

MARIN COUNTY

CALIFORNIA

LAWRENCE p. DOYLE

SCALE: 1=20'

LAND SURVEYOR/CIVIL ENGINEER
00 HELENS LANE

MILL VALLEY

CA 94941

(415-388-9585
DRAWING NO.

SHEET 17 OF 23

2212-16

?0

_o
(.D
p
N
..._,..
(/1

PARCEL A
S48'00'00"E
20.00·

DRIVEWAY EASEMENT
POINT OF
BEGINNING
20.00·
N4B'OO'oo"w

N53'04'00"W
------80. 16'

i \ (/)
(.,J
_.

co
co ui
•
•
0)
(Jl

0

O
•
0 0

•

30.73'
36.43'
S4T54'00"£

......

z

_.

_. 0)

V

PARKING EASEMENT (2)

POINT OF
BEGINNING

q

16.30' _\ / ~-

S53'04'00"E

•

co

(Jl

0

O'>

•

Oo
·q
rri

80.16'
N53'04'oo"w

(.,J
0)

280.82 '

s35·55'oo"w
0.50'

MILLER
LEGEND

AVENUE

(R/W VARIES)

FOUND PIPE & PLUG, L.S. 4694

EXHIBIT "H"
PARKING EASEMENTS
504 MILLER CONDOMINIUMS
MILL VALLEY

DATE: 9/23/16

MARIN COUNTY

CALIFORNIA

LAWRENCE P. DOYLE

SCALE:1=20'

LAND SURVEYOR/CIVIL ENGINEER
00 HELENS LANE

MILL VALLEY

CA 94941

(415-388-9585
DRAWING NO.

SHEET 18 OF 23

2212-16

PARCEL A

N28'40'00"W
39.39'~
N53'04'00"W

N47'17'oo"w

- - ~ 224\

200.53'

--553'Q.illO''E__
212.49'

I

U")

en

~

~

.!-iJ

~~

16.77'
46.21'

280.82'

S53'04'00"E

S36'56'00"W
17.1 g'
POINT OF
BEGINNING

DRAINAGE EASEMENT

MILLER AVENUE

EXHIBIT "I"
DRAINAGE EASEMENT
504 MILLER CONDOMINIUMS
MILL VALLEY

DATE:

9/23/16

MARIN COUNTY

CALIFORNIA

LAWRENCE p, DOYLE

SCALE:1=60'

LAND SURVEYOR/CIVIL ENGINEER
00 HELENS LANE

MILL VALLEY

CA 94941

(415-388-9585
DRAWING NO.

SHEET 19 OF 23

2212-16

EXHIBIT "J"
PEDESTRIAN ACCESS EASEMENT

All that certain real property situated in the City of Mill Valley, County of Marin, State of
California, described as follows:
A Pedestrian Access Easements over a po1iion of Parcel A, as shown upon that ce1iain Map
entitled "Final Map of 500 & 504 Miller Avenue, Being the Lands ofUpwe1ih Real Estate, LLC,
D.N. 2017-0002769, Being Parcel A and a P01iion of Parcel B, "Parcel Map, Being a Division of
Lands of Roe-Beddoe, 2410 O.R. 248, Being Portion of Lot 7, Tam. Land & Water Co. Map 6, 6
of Maps at
P.M. 76", recorded
, 2017 in Book
Page
, Marin County Records, described as follows;
Beginning at the common corner of Parcels A and B and the soutlw,resterly line of Miller A venue
as shown on said Map;
1. Thence along the common boundary line of Parcels Lots A and B South 36° 56' 15"
West 15.50 feet;
2. Thence leaving said line North 53°04 '00" West 9.69 feet;
3. Thence North 36°56'00" East 3.57 feet;
4. Thence North 53°04'00" West 12.29 feet;
5. Thence N01ih 36°56'00" East 11.94 feet to said southeasterly line of Miller Avenue;
6. Thence along said line South 53°04'00" East 21.98 feet to the Point of Beginning.

This description was written by:

Lawrence P. Doyle
P.L.S. 4694
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PEDESTRIAN ACCESS
504 MILLER CONDOMINIUMS
MILL VALLEY

DATE:

9 23 16

MARIN COUNTY

CALIFORNIA

LAWRENCE p. DOYLE

SCALE: 1=20'

LAND SURVEYOR/CIVIL ENGINEER
00 HELENS LANE

MILL VALLEY

CA 94941

(415-388-9585
DRAWING NO.

SHEET 21 OF 23

2212-16

EXHIBIT "L"
DRAINAGE EASEMENT
All that certain real property situated in the City of Mill Valley, County of Marin, State of
California, described as follows:
A Drainage Easement over a po1iion of Parcel A, as shown upon that ce1iain Map entitled "Final
Map of 500 & 504 Miller Avenue, Being the Lands ofUpwe1ih Real Estate, LLC, D.N. 20170002769, Being Parcel A and a Portion of Parcel B, "Parcel Map, Being a Division of Lands of
Roe-Beddoe, 2410 O.R. 248, Being Portion of Lot 7, Tam. Land & Water Co. Map 6, 6 P.M.
of Maps at Page
76", recorded
, 2017 in Book
_ _ _ _, Marin County Records, described as follows;

A strip ofland, 5.0 feet in width, lying southwest of, and contiguous with, the no1iheasterly line
of said Parcel B, said line also being the southwesterly line of Miller A venue, as shown on said
Map.

This description was written by:

P.L.S. 4694
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DRAINAGE EASEMENT
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RESOLUTION NO. 07-19
RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
MILL VALLEY CERTIFYING THE FINAL
ENVIRONMENTAL IMPACT REPORT FOR A PROPOSED
GENERAL PLAN AMENDMENT AND PREZONING FOR
AN ANNEXATION OF CERTAIN LAND TO THE CITY
FOR THE DEVELOPMENT OF MIXED USE AND
RESIDENTIAL DEVELOPMENTS GENERALLY
LOCATED FROM THE 500 TO 550 BLOCK OF MILLER
A VENUE; MAKING ENVIRONMENT AL FINDINGS
PURSUANT TO THE CALIFORNIA ENVIRONMENT AL
QUALITY ACT; AND ADOPTING A MITIGATION
MONITORING PROGRAM
THE CITY COUNCIL OF THE CITY OF MILL VALLEY HEREBY FINDS AND
RESOLVES AS FOLLOWS:

Section 1.

Mr. Al Von der Werth proposes to construct a mixed use

development at property known as 500 Miller Avenue. Mr. Joel Coopersmith proposes to
construct a residential development at property known as 542 Miller A venue. Both of these
properties currently are located in unincorporated Marin County. The City of Mill Valley seeks
to annex the eight real property parcels between 500 and 550 Miller Avenue, that include the
Von der Werth and Coopersmith parcels, from the County of Marin, as well as casements on
either side of 542 Miller Avenue. The Planning Commission considered and the City Council is
considering only the proposed General Plan amendments and prezoning at this time. For the
purposes of this resolution, the proposed annexation and related General Plan amendments and
prezoning are hereinafter referred to in this Resolution as the "Applications." The specific
development projects proposed for 500 Miller Avenue and 542 Miller Avenue will be reviewed
and considered by the Planning Commission and City Council after the subject properties are
annexed to the City and are not part of the current application approvals. A Draft Environmental
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ATTACHMENT 3

Impact Report dated February 2007 (the "Draft EIR") was prepared for not only the
Applications, but also the Von der Werth and Coopersmith development projects ( collectively,
the "Project") . In accordance with the California Environmental Quality Act ("CEQA") (Cal.
Pub. Res. Code §21000 et seq.) and the State Guidelines (the "Guidelines") (14 Cal. Code Regs.

§15000 et seq.) promulgated with respect thereto, the City analyzed the Project's potential
impacts on the environment.

Section 2.

The City contracted with independent consultants for the

preparation of the environmental impact report and, on June 5, 2006, prepared and sent a Revised
Notice of Preparation of the Draft EIR to responsible, trustee, and other interested agencies and
persons in accordance with Guidelines Section 15082(a). The City held a public scoping
meeting on April 10, 2006, to invite comments on the environmental issues to be included in the
Draft EIR.

Section 3.

The City circulated the Draft EIR to the public and other interested

persons between February 2, 2007, and March 19, 2007, for a 45-day comment period a~
required by Guidelines Sections 15087(c) and 15105. The Planning Commission held a public
hearing on February 26, 2007, at which time jt received oral evidence from the public regarding
the Draft EIR. On June 11, 2007, the Planning Commission held a public hearing on the Final
EIR and the Applications at which time it received oral and documentary evidence from the staff,
consultants and the public. After the close of this public hearing, the Planning Commission
recommended to the City Council that the Council certify the Final EIR and approve the
Applications. On July 2, 2007, the City Council held a public hearing to consider the Final EIR
and the Applications.
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Section 4.

The City prepared written responses to all comments received on

the Draft EIR and made revisions to the Draft EIR, as appropriate, in response to those
comments.

After reviewing the re.sponses to comments and the revisions to the Draft EIR, the

City Council concludes that the infonnation and issues raised by the comments and the responses
thereto did not constitute new information requiring additional recirculation of the Draft EIR.
Section 5.

The Final Environmental Impact Report (the "EIR") i~ comprised

of the following: the Draft EIR, including Appendices, dated February 2007; the Comments and
Responses to Comments on the Draft EIR; the Errata set forth in the memorandum from Amy
Skewes-Cox to the City Council, dated June 19, 2007 and the mitigation monitoring program.
Section 6.

The findings made in this Resolution are based upon the

infonnation and evidence set forth in the EIR and upon other substantial evidence which has
been presented at the Planning Commission and City Council hearings and in the record of the
proceedings.

Section 7.

The City Council finds that agencies and interested members of the

public have been afforded ample notice and opportunity to conunent on the EIR.
Section 8.

The City Council has independently reviewed and considered the

contents of the EIR prior to deciding whether to approve the Applications. The City Council
believes that the EIR reflects the independent judgment of the City and the City Council. The
City Council further believes that the additional information provided in the staff reports, in the
responses to comments received after circulation of the Draft EIR, and in the evidence presented
in written and oral testimony presented at the Planning Commission and City Council hearings
does not constitute new information requiring recirculation of the EIR under CEQA. None of the
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information presented to the City Council, nor any revisions to the Draft EIR made, after
circulation of the Draft EIR has deprived the public of a meaningful opportunity to comment
upon a substantial environmental impact of the Project or a feasible mitigation measure or
alternative that the City has declined to implement.

Section 9.

The City Council finds that the comments regarding the Draft EIR

and the responses to those comments have been received by the City, and that the City Council
reviewed and considered all documents and testimony related to the EIR prior to acting on the
Applications. Pursuant to Guidelines Section 15090, the City Council hereby certifies that the
EIR has been completed in compliance with CEQA.

Section 10.

Based upon the Final EIR and the record before the City Council,

the City Council finds that the Project will not cause any significant environmental impacts after
mitigation. Explanations for why the impacts were found to be less than significant are
contained in the Environmental Findings set forth in Exhibit A to this Resolution and more fully
described in the Final EIR and the Initial Study (included as Appendix A to the Draft EIR).

Section 11.

Based upon the Final EIR and the record before the City Council,

the City Council finds that the Project will create no significant unavoidable impacts as further
explained in the "Findings and Facts In Support of Findings" set forth in Exhibit A, which is
attached hereto and is incorporated herein by reference, and in the Final EIR.

Section 12.

Based upon the Final EIR and the record before the City Council,

the City Council finds that cumulative impacts of the Project are not significant. Further
explanation for this determination may be found in the Final EIR and Exhibit A, attached hereto.
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Section 13.

The Final EIR describes, and the City Council has fully

considered, a reasonable range of alternatives to the Project. The City Council further finds that
a good faith effort was made to incorporate alternatives into the preparation of the Final EIR.
The City Council need not make any findings regarding the feasibility of the proposed
alternatives because the Project, as mitigated by the mitigation measures, will not have any
significant impacts.

Section 14.

The City Council hereby adopts the mitigation measures set forth

in the "Mitigation Monitoring and Reporting Program," attached hereto as Exhibit B and
incorporated herein by this reference, and directs that each mitigation measure be included as a
condition of any development approval. City staff shall implement and monitor the mitigation
measures as described in Exhibit B.
PASSED AND ADOPTED at a regular meeting of the City Coupci of the City of Mill Valley
/
on the 2nd day of July, 2007, by the following vote:

-

AYES:
NOES:
ABSENT:
ABSTAIN:

I

Councilmembers Berman, Marshall, Solem, sv/anson, Mayor Raker.
1
None.
None.
None.
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RESOLUTION NO. 11-08
A RESOLUTION OF THE MILL VALLEY CITY COUNCIL
APPROVING A VESTING TENTATIVE SUBDIVISION MAP
TO DIVIDE THE PROPERTY AT 500 MILLER A VENUE
KNOWN AS ASSESSOR'S PARCEL NUMBERS 048-071-38 & 39
INTO NINE RESIDENTIAL LOTS AND TWO COMMON PARCELS
WHEREAS, on December 13, 2011 the Mill Valley Planning Commission, at the request of
the applicant, Al Von der Werth, held a duly noted public hearing to consider a recommendation to
the City Council of a Vesting Tentative Subdivision Map to subdivide a 52,678 square foot parcel
into nine residential parcels, designated common areas and other related improvements located at
500 Miller Avenue (Assessor's Parcel Numbers 048-071-38 & 39), as shown in Exhibits "A"
attached hereto; and
WHEREAS, the Planning Commission weighed the evidence presented at said public
hearing, including the Staff Report which is on file at the Planning and Building Department together
with the record of environmental review and at the close of the public hearing made the necessary
findings and recommended that the City Council approve the Vesting Tentative Subdivision Map
subject to the conditions of approval imposed by the Planning Commission as noted in the attached
minutes of the December 13, 2010 Planning Commission meeting; and
WHEREAS, pursuant to Chapter 21.20.11 O(C) of the Mill Valley Municipal Code, the City
Council held a duly noticed public hearing on February 7, 2011 to receive the report of the Planning
Commission recommending approval of the Vesting Tentative Subdivision Map for 500 Miller
Avenue and considered the staff reports, meeting minutes, public testimony, and correspondence
regarding the project; and
WHEREAS, the City Council certified the Environmental Impact Report for the project at
500 Miller Avenue on July 2, 2007.
NOW, THEREFORE, BE IT RESOLVED that the Mill Valley City Council approves the
Vesting Tentative Map for 500 Miller Avenue, attached as Exhibit "A" subject to the conditions
recommended by the Planning Commission and adopts the following findings as the basis for its
determination:
A.

The Vesting Tentative Subdivision Map is consistent with the Mill Valley General
Plan, the Mill Valley Municipal Code and the Subdivision Map Act.

B.

The Vesting Tentative Subdivision Map was reviewed by the City pursuant to the
City's Subdivision Ordinance and the requirements of the Subdivision Map Act and
has been found to conform to both. As conditioned, the map will allow the creation on
nine residential lots and two common parcels, consistent with the General Plan land use
designation of Residential/Commercial and the CN-PD zoning of the site.
The City Council certified the Environmental Impact Report associated with the project
at 500 Miller A venue and the Vesting Tentative Subdivision Map on July 2, 2007.

C.

ATTACHMENT 4

PASSED AND ADOPTED this 7th day of February, 2011, by the following vote:
A YES:
Councilmember Lion, Berman, Marshall, Moulton-Peters and Mayor Wachtel
NOES:
None
ABSENT: None

STAFF REPORT
TO:

Mayor and City Council

FROM:

Amber El-Hajj, Associate Planner

SUBJECT:

500 Miller A venue Vesting Tentative Subdivision Map (Von der Worth)

DATE:

February 7, 2011

Approved for Forwarding:

J
1
2
3
4
5
6
7
8
9

Issue:
Consideration of a Resolution to approve a Vesting Tentative Subdivision Map to
subdivide a 52,678 square foot property at 500 Miller A venue into nine residential
condominium lots and commercial parcels.

Recommendation:
Adopt the Resolution.

10

11
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13
14
15
16
17
18
19
20
21
22
23

Background:
Al Von der Worth is requesting approval of a Vesting Tentative Map to create nine
residential parcels and designated common area parcels on a 52,678 square foot site at
500 Miller Avenue, Assessor's Parcel Number 48-071-38 & 39. The property is zoned
CN-PD (Neighborhood Commercial with a Planned Development overlay). A copy of the
Vesting Tentative Map is attached.
Pursuant to Chapter 21.20.1 IO(C) of the Mill Valley Municipal Code, "the Planning
Commission shall approve, conditionally approve or disapprove a Tentative Map and
shall report in writing on the Map to the City Council, who shall act upon the report of
the Planning Commission." The purpose of this City Council hearing is only to act on the
Vesting Tentative Map~ all other project applications, including the landscape plan and
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City Council Staff Report
Subject: 500 Miller Avenue Vesting Tentative Subdivision Map
Date: February 7, 2011
the design of the residential and commercial structures, were approved by the Planning
Commission on December, 13, 2011.
A Vesting Tentative Map is a mechanism. created by the Legislature as part of the state
Subdivision Map Act that confers vested rights to proceed with a development that is in
substantial ~ompliance with policies and regulations in effect at the time the applicant is
deemed complete. The intent of the vesting provisions of the Map. Act are to provide
certainty that the regulatory circumstances on which the applicant has relied upon wil 1
not change during the course of the entitlement process.

Discussion:
The Vesting Tentative Map is required to divide the property into individual lots for sale.
The applicant is proposing to create 11 lots. Lots A-I would be residential units. Parcels
A & B would be common areas owned by the property owners association. Parcel A
would include landscaping, shared access roadway, parking, the pedestrian paths along
the property, the elevator area and hallways in the residential structure, and the stairway
along the west side of the property. Parcel B contains the commercial structure on the
property.
The Vesting Tentative Map has been reviewed by the Public Works Department and sent
to all appropriate reviewing agencies, consistent with the requirements of the Subdivision
Map Act. Conditions of approval have been included which must be fulfilled prior to
recordation of the Final Map, which will formally create the 15 parcels. The Planning
Commission determined that with the incorporation of the conditions of approval, the
Vesting Tentative Map is consistent with the Mill Valley General Plan and Municipal
Code as well as the Subdivision Map Act.

Fiscal Impact:
By approving the Vesting Tentative Subdivision Map the applicant will have the ability
to sell each of the nine residential condominium units which will increase the revenue the
City receives from property tax. The approval of the project will increase revenue for the
City since the applicant will be required to obtain building and grading permits from
applicable City Departments. The future completion of the commercial building will
continue to bring revenue into the City from sales tax and business license fees.
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Draft Resolution
Planning Corrunission Staff Report, December 13, 2010
Planning Commission Minutes, December 13, 2011
Vesting Tentative Subdivision Map
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STAFF REPORT
TO:

Planning Commission

FROM:

Amber El-Hajj, Associate Plannersf-£

SUBJECT:

500 Miller Avenue - Design Review, Special Development Pennit
and Vesting Tentative Map - Al Von der Worth, Applicant Upworth Real Estate, LLC, Owner -APN 048-071-38 & 39 - File
D05-3187

DATE:

December 13, 2010

RECOMMENDATION
Staff recommends that the Planning Commission:
1.) Conduct a Public Hearing;
2.) Review the Vesting Tentative Map and make a recommendation of approval to the City
Council;
2.) Approve the Design Review and Special Use Permit applications for a mixed-use
development involving a 4,948 square foot commercial building and 9 attached dwelling
units based on testimony and evidence in the record, the findings in Exhibit A, and the
conditions of approval in Exhibit B.

ZONING COMPLIANCE
The subject site is currently vacant. The proposed project includes two new buildings; a
4,948 square foot commercial building and a 27,369 square foot building which contains
9 residential units and the parking for the project.
Zoning:

The proposed project is zoned CN-PD
(Neighborhood Commercial - Planning
Development Combining)

Proposed Use:

Mixed

ATTACHMENT 2

Lot Size:

52,678 square feet

For purposes of general comparison to the earliest project proposal for this site, staff has
used data from the original study session meeting on December 10, ,2007 in the table
below. Many of the prior study session plans do not contain as much information as the
current set of plans, as site data calculations were not required at the time. The December
2007 set of plans contained sufficient data to use as a comparison to the current proposal;
however, information such as setbacks and total building size of the residential building
were not included in these plan sets.

Number of
Residential
Units:
Floor Area of
Residential
Building:
Commercial
Building Size:

Lot Coverage:

North Setback:
East Setback:
South Setback:

West Setback:

Height:

Allowed

Earlier
Proposal (per
study session
plan 12/10/07)

Most Recent
Proposal (per
study session
plan 3/8/10)

Proposed

n/a in a CN
zone

22

9

9

n/a in a CN
zone

16,737 sq. ft.

12,098 sq. ft.

11,974 sq. ft.

Size of
structure based
on Parking
Requirements

2,963 square
feet

4,950 square
feet

4,948 square
feet

n/a in a CN
zone

26,134 square
feet
49%

16,188 square
feet
31%

16,516 square
feet
31%

Unknown

Unknown

Unknowr.

Unknown

Unknown

Unknown

35' at closest
point

Unknown

Unknown

5' 1'' at closest
point

39 feet at
highest point

37 feet at
highest point

37 feet at
highest point

n/a in a CN
zone
n/a in a CN
zone
15 feet
(adjacent to
residential)
n/a in a CN
zone
35 feet
maximum in
CN zone;
however, PD
zoning allows
higher

O' at closest
point
5' 1'' at closest
point

Cut:

12,000 CY

10,425 CY

10,900 CY

Impervious
Surface:

Unknown

24,637 square
feet

24,785 square
feet

2 spaces per
unit

30 spaces (1.5
spaces per unit)

18 spaces (one
two-car garage
per unit)

18 spaces (one
two-car garage
per unit)

Must meet
requirements in
Section
20.60.090 I

18 spaces

22 spaces

25 spaces

Parking
Residential
Units:
Commercial
Uses:

PRIOR REVIEW
In June 2007, the Planning Commission recommended that the City Council certify the
Environmental Impact Report (EIR) and approve the Prezoning of the subject property to
CN-PD (Neighborhood Commercial Planned Development Combining). At this meeting,
the Planning Commission also approved the General Plan Amendment designating the
subject property Residential/Commercial. On July 2, 2007, the City Council voted to
certify the EIR and approve the General Plan Amendment and Prezoning. In early 2008,
the Local Agency Formation Commission (LAFCO) approved annexation of the property
(and seven adjacent parcels) into the City of Mill Valley.
In December 2007, the Planning Commission held a study session to review a proposed
mixed unit development involving 2,963 square feet of commercial space and 22-unit
multi-family residential development. At this meeting the Planning Commission raised
the following concerns/issues:
•
•
_,
•

The mass and bulk of the proposed project along Miller Avenue;
The density of the proposed project;
Reduction of w1its and increase in commercial to create a balanced mixeduse project;
The amount of cut associated with the project.

In November of 2008 the applicant returned for a second study session to review revised
project plans, the proposed project at the time consisted of 3,000 square feet of
commercial space and 15 housing units. At this meeting the Commission's primary
issues/concerns consisted of:
•
•
•

The reduction of units (since the previous proposal) but no reduction of
FAR;
The mass and bulk of a three story structure on Miller A venue;
Opening up the middle of the structures to break up the massing of the
residential building~

•
•

Separating the parking from the street and creating a better pedestrian
streetscape;
A possible reduction in parking for the proposed affordable units.

In September 2009 the applicant returned to the Planning Commission for a study session
on a revised project consisting of 3,600 square feet of commercial space and nine
residential units. According to Section 20.80.090, the proposal for nine units requires an
affordable housing in-lieu fee to the City instead of building affordable units. The
Planning Commission had the following concerns/issues at this meeting:
•
•
•
•
•
•

Provide examples of the inside and outside of manufactured housing to see
what it would look like;
A reduction in required parking for the project could possibly be supported
considering the mixed-:use on the site;
The exterior should be simplified to fit into the hillside and the character of
Mill Valley;
The sidewalk in front of the project should be widened;
Story poles and sections for the Commission to see the visual massing of the
building on Miller Avenue:
The Commission felt that the applicant should consider a two story building
instead of a tlu·ee story to bring down the mass, bulk, and height.

The project returned to the Planning Commission for a fourth study session on July 26,
2010. Since the previous study session the applicant hired a new architect who changed
the style of the project to help accommodate the previous concerns from the Commission.
_ At this meeting the Commission made the following suggestions regarding the proposal:
4,950 square feet of commercial space and nine dwelling units;
•
•
•
•
•
•
•
•

Reduce the overall mass, bulk, and height by modifying the overall roof form
and redistributing the mass from units 5 and 6;
Reduce the number of units and reduce the units for overall size reduction;
Looking at the space between the floors to lower the building overall;
Adding additional windows at the building ends, courtyard, and enlarging the
dormers to introduce more light into the building;
Adding more design to the public space;
A more detailed landscape plan;
Details on the garage lighting;
Setting up full story poles so that the Commission can obtain a clearer picture
of the impact of a three story building vs. two stories.

STAFF ANALYSIS
Special D_evelopment Permit
Pursuant to Section 20.57.020 of the Mill Valley Zoning Ordinance, a Special
Development Permit is required to constmct any building in a zoning district with a PD

district overlay. In 2007, when the City Council pre-zoned the subject property for
annexation to the City, staff recommended, and the Commission and Council concurred,
that due to the unusual characteristics of the site, including the steep terrain and existing
vegetation, a PD district overlay was appropriate to allow site development that would
respect the physical constraints of the site. Pursuant to the Municipal Code, at the time of
approving a Special Development Permit, the Planning Commission may allow lot area,
lot width, yard, height, bulk and space, and parking space requirements to vary from
those which would otherwise apply in the basic zoning district. There are not many
development standards for the CN zone, as most development within CN zones is
restricted by parking requirements. Mixed-Use development is allowed within the CN
zone and the subject property has a General Plan land use classification of
Residential/Commercial to accommodate the mixed-use project. The only development
standards in the CN zone that are not parking related are the maximum building height
(35'), and the setback requirement between a commercially zoned property adjacent to a
residentially zoned prope1ty (the parcel to the south). In this case, the south setback must
be a minimum of 15' per the development standards.
As mentioned above, the maximum building height allowed in the CN zone is 35'; the
currently proposed project reaches a maximum height of 37', which is allowable within
the PD zone with the approval of the Special Use Pennit. The proposed project meets the
other applicable development standards for the site including the required parking. The
Planned District overlay allows the units to be clustered on the site, as shown on the
proposed plan, to best accommodate the site constraints of the property, including its
unusual shape, existing trees and sloping terrain.
Vesting Tentative Map

A Tentative Subdivision Map is required to individually subdivide and sell the attached
dwelling units. A "vesting" tentative map is permitted by the state Subdivision Map Act
and is different from a standard tentative map because when it is approved, it locks in or
"vests" the development standards in effect at the time of adoption and protects the
applicant from any subsequent changes in applicable standards or fees that the City may
put in place after the project is approved, but before it is built. Specifically, the applicant
is proposing a condominium map to allow individual sales of each of the dwelling units.
Each unit owner will own their own space~ the rest of the property will be owned and
maintained in common. The applicant will establish a homeowners association or similar
organization which will maintain the common space.
The Vesting Tentative Map has been reviewed by the Public Works Department and sent
to all appropriate reviewing agencies. The Planning and Public Works Departments have
determined that the Vesting Tentative Map is consistent with the Mill Valley General
Plan and Municipal Code as well as the Subdivision Map Act, and the Planning
Commission can recommend approval of the Map to the City Council.

Concerns from the July 2010 Study Session

In order to address the concerns raised at the July 2010 study session, the applicant has
submitted redesigned plans and a response letter to issues raised by the Commission
(Attachment 1).
•

Reduce the overall mass, bulk, and height by modifying the overall roof form
and redistributing the mass from units 5 and 6

The applicant modified the north elevation by reducing the overall length of the third
story roof line. By reducing the length of the roofline on the western side of the roof the
massing is reduced and the strncture reduces in height from the center units. Another area
in which mass and bulk were reduced is in the stair/elevator area. The previous proposal
showed the roof line of this central area in the residential building as being the largest but
now the roof has been reduced to sit below the two sides of the residential building. This
breaks the residential building up and makes it seem as though there are two structures
rather than the one. The overall height of the residential structure stays the same as the
previous proposal at a maximum height of 37' above natural grade; but the modifications
in the roof provide fewer roof lines at that height, which breaks up the building and
decreases its apparent mass from Miller Avenue.
•

Reducing the number of units and reducing the units for overall size
reduction

There has been no reduction in the number of units since the previous proposal; however,
with the reduction of the third story roof line there have been reductions in the units that
had floor area on the third level. None of the units have been reduced significantly;
however, five of the units have decreased in size with the current proposal and the overall
floor area for the building decreased by 124 square feet.
•

'

Looking at the space between the floors to lower the overall building height

While the overall building height has not been reduced in the current proposal, the roof
line of the third floor was reduced by a third which creates a break in the three story
section of the west side of the residential structure. Reduction in the third story on the
western side brings the height down to two stories in a larger area rather than three
stories, as was previously proposed. The reduction in the third story roof line helps
decrease the mass, bulk, and height without the need to reduce the structure's overall
height and the size of the units.
•

Adding additional windows at the building ends, courtyard, and enlarging the
dormers to introduce more light into the building

Windows have been added at the sides and at the rear of the residential structure to
provide additional light into the interior of the building. The additional windows help
break up the walls to reduce the view of a large blank wall as you are driving into and out

of Mill Valley along Miller Avenue. The larger dormers along the north elevation of th_e
building help break up the massing of the building along Miller Avenue by bringing more
articulation to the design of the building. The applicant has also added trellises along the
base of the residential structure to help reduce the visual impact of the retaining wall in
along the rear wall of the property.
•

Adding more design to the public space

The applicant has added additional features to the public spaces to enhance them. These
additions include concrete pavers with planting strips, concrete seats with planting areas,
and an electric car charging station.
•

A more detailed landscape plan

The applicant has submitted a more detailed landscape plan showing the landscape
elements of the public spaces, entry courtyard to the residential area, the planting along
the front edge of the parking areas, and a the east and west sides of the property. This
plan has been reviewed by the Fire Department along with the Vegetation Management
Plan.
•

Additional details on the garage lighting

The lighting plan specifies type of lighting and locations. The applicant's have chosen
light fixtures which omit low levels of light and the fixtures are shielded to avoid any
glare coming off the parking area of the property. Most of the garage lighting is located
within the residential garages and cannot be seen from Miller Avenue. Per the
Commission's request the applicant has placed the lights in areas that will minimize glare
at night.
•

Putting up full story poles on the site to show the actual building heights and
roof lines

Staff has verified that the story poles which are shown in the plan set match what is on
the site and the story poles have been certified. The topography of the site and existing
vegetation make it difficult to string every roof line; therefore, the applicant was
instructed by staff to show the most significant building heights and to tape the most
prominent ridgelines.

Design Review
Since the project contains both residential and non-residential components findings for
Design Review include both the Residential Design Guidelines and the non-residential
findings from Section 20.66.040 which are summarized below.

Residential Design Guidelines

Slope Design Guidelines
Although there is a significant cut involved in the proposed project, the rear portion of the
site is left undisturbed by placing the proposed buildings closer to Miller A venue. The
guidelines call for buildings to be in scale with its surroundings, while avoiding
exaggerating mass, bulk, and height. The applicant and architect have created buildings
that are in scale with their surroundings (most recently, the approval of 505 Miller
Avenue which is across the street) while reducing the mass, bulk, and height by building
low on the lot closest to Miller Avenue and not higher on the existing hillside. This
proposal keeps the new structures closer to the commercial uses on Miller and away from
the single-family homes behind the project. There are several environmental mitigation
measures involved with the cut of the hillside which must be met prior to the applicant
obtaining a grading permit from the Public Works Department. All of the mitigation
measures, including the mitigation pertaining to grading, can be found in the Conditions
of Approval in Exhibit Band the Mitigation Monitoring Program (Attachment 2).

Flora and Fauna Design Guidelines
The project maintains the existing vegetation on approximately half of the site. The rear
portion of the lot will be maintained in its natural state with no building or excavation
proposed in this area. Maintaining the rear portion of the lot as it is creates a privacy
buffer between the single-family residences behind the project site and the new
residential and commercial stmctures. The applicant has set both structures along the
Miller Avenue frontage of the lot which also keeps the maximum heights of the buildings
below the ridgeline of the slope on the property. This · helps reduce the mass and bulk of
the building since the natural topography and height of the slope on the property is larger
than the maximum height of the building.
The proposed landscape plan for the project uses native plantings and has been reviewed
and approved by the Fire Department per their standards regarding Vegetation
Management and minimizing fire hazards on the site. The project involves removing
some existing vegetation but does not include the removal of any substantial trees on the
site.

Soils and Grading Design Guidelines
The current project proposes 10,900 CY of cut for the 9 units and 4,948 square foot
commercial building. As shown on the plan, there is a significant cut into the existing
hillside that will be used as project-related fill or will be off-hauled . This number has
increased by 475 square feet since the July 2010 study session in order to expand the
parking area 2' south to accommodate the required parking width dimensions. There is
one large retaining wall that will run along the rear of the residential structure. The
applicant has proposed lattice screening along Miller A venue to hide the east side of the
retaining wall, and the residential building's south wall will be retaining the hillside to

the rear of the building. There are no significant cuts involved with landscaping the site.
The proposed landscaping will take place in the flatter areas, as well as the areas that
were disturbed by grading for the residential and commercial structures.

Drainage Design Guidelines
The site drainage for the proposed development has been reviewed by the Public Works
Department. The drainage plan will be. further reviewed by DPW when the project is
submitted for Building and Drainage Permits. There are several specific mitigation
measures related to drainage for this project. As mentioned above those can be found in
the conditions of approval and Attachment 2.

Building Design Guidelines
The building materials proposed for the project will be reviewed and approved by the
Fire Department and Building Department when the project is submitted for a Building
Permit. The project is located within the Wildlife Urban Interface (WUI) zone and will
adhere to the standards for that zone.
The scale, mass, and height guideline is one that is discussed throughout this report and
has been an area of concern for the Planning Commission from the beginning of the
project. The applicant has adjusted the current elevations by removing 30% of the
western third story roof line, adding windows to the structure, and enlarging the dormers
along the front elevation to address the Commission's concern.
The applicant has provided all of the required parking for both uses on the site; this
guideline is discussed further below as it pertains to both the residential and nonresidential structures. The applicant has chosen colors which are compatible with the
surrounding neighborhood as well as· colors that minimize the visual impact of the
development by blending the structures into the hillside.
Non-Residential Design Review Findings
Section 20.66.040 provides design review findings for non-residential devel0pments. The
applicable findings related to this project are discussed in detail in the findings in Exhibit
A. In summary, the non-residential findings for design review include attiactive
development which shall be in substantial harmony with the projects surroundings; that it
does not impair or interfere with the use of surrounding properties; that the materials,
colors, and architecture be compatible with other structures in the vicinity; that it be
adequately landscaped; that cut and fill will be minimized and erosion prevented; that the
project would minimize or avoid adverse effects on natural resources; and that the
proposal is consistent with the General Plan.
The proposed commercial building is less substantial in size, height, mass, and bulk than
the larger residential building. The commercial building is compatible with other two
story commercial structures along Miller Avenue and will increase available commercial

square footage in this stretch of Miller Avenue. The commercial structure will not impair
or interfere with the development or use of other properties within the vicinity.
The materials and colors will be similar in style to that of the residential ·building and will
be compatible with the surrounding neighborhood as well as the existing topography. The
proposed drainage plan which was discussed in the residential analysis has been reviewed
by the Public Works Department and will be further reviewed in the building permit
stage.
The cut associated with the commercial building is less significant than the residential
building, and any retaining walls in this area will be screened from Miller Avenue with
planting, fences, or decorative stone. The circulation on the site has been reviewed and
approved by the Public Works Department as well as in the EIR. The project contains the
required widths for parking spaces, driveways, access, and parking areas, resulting in a
project that meets the Zoning Code and General Plan designation of
Commercial/Residential.

Parking
Each of the residential units has a two-car garage which is located under the units in the
ground floor parking area. Each unit has direct access from their garage up to their unit
with the exception of units 1 & 2, which have access from their garage directly into the
elevator/stairwell area that leads into their unit. Multi-family development of over four
units requires guest parking at a rate of 1~ of a parking space for each unit be provided on
the site. For 9 units, this would result in 3 guest parking spaces required on the site. There
are 23 parking space~ provided for the commercial uses that can be shared with the
residential uses. With the PD zoning, no parking variance is required for the shared
parking. The PD allows the Commission to make this detem1ination.
The 4,948 square foot commercial building is broken into two levels; the first level is
2,108 square feet with the second level being 2,840 square feet. The· usable commercial
space has been broken down by the applicant as retail on the first level and professional
offices on the second. Since the commercial building has not been broken into tenant
spaces at this time, the parking is calculated based on the gross square feet for each level.
If the applicant had only office uses on the second floor, they would be required to have
13 parking spaces to accommodate that use (one parking space for every 225 square feet).
For the first level as retail uses (this does not include sit down restaurants, workout
studios, or any more intensive use in the parking code) 9 parking spaces would be
required (one parking space for every 250 square feet). The total required spaces would
be 22 parking spaces. 23 are provided in the parking garage. If the applicant wanted to
have a more intensive use in either level of the commercial building, such as a restaurant,
they would need to make the parking work. The PD zoning does not require Conditional
Use Permits for uses which typically require that permit in the CN zone; however, the
availability of parking restricts the type of uses that can be in the building. At this time,
since the tenant spaces are not divided on the current set of plans, staff is unable to allot
certain uses to certain spaces, so a condition of approval has been added to the plans to

require the applicant to balance the par~ing with the uses. This will be addressed at the
building permit stage, as tenant improvements are proposed.

Setbacks
There are no required setbacks in the CN zone, except when adjacent to a residentially
zoned parcel. In those cases, the setback for the commercial building is subject to the
residential standards for that adjoining zone. Since the site is adjacent to County
residentially zoned property staff has used the residential standard for an RS zone which
would be a 15' setback for a 52,678 square foot lot. The project maintains a 35' setback
at the closest point to that residentially zoned property, which exceeds the requirement.
The residentially zoned properties which are closest to this development are located
above the project on the hillside and will look down onto the project as it is proposed.

In-lieu Fee
No affordable units are required for the project. The applicant is required to pay an in-lieu
fee for residential developments of two to nine dwelling units. The size of the project will
require the applicant to pay 11 % of the current inclusionary subsidy differential
established by the City. This fee is dependent on the valuation of building a residential
dwelling unit and will be determined by the Director of Planning and Building when the
applicant submits the project to the Building Department for a Building Permit. The fee
will be collected by the City prior to obtaining a final on the residential portion of the
project. This has been added as a condition of approval.

Lot Line Adjustment
The applicant has already submitted the required lot line adjustment and it has been
reviewed and approved by Planning. The applicant will submit the information to the
Public Works Department and then records the lot line adjustment documents with the
County of Marin. The lot line adjustment must be complete prior to issuance of a building
permit, and a condition of approval has been added to address this requirement.

ENVIRONMENTAL REVIEW
An Environmental Impact Report on the Miller A venue Annexation, which included a
mixed-use project consisting of 2,963 square feet of commercial space and 22 residential
dwelling units on the subject property was prepared, reviewed and certified by the City.
Although the size of the commercial buildings increased with the current proposal and
the number of housing units decreased, no new environmental review has been required
because the currently proposed project has decreased in overall size, which essentially
lowers the impacts on the environment. On July 2, 2007, the City Council certified the
Miller Avenue Annexation and Development Environmental Impact Report, including a
Mitigation Monitoring and Reporting Program (Attachment 2). All required mitigation
measures have been incorporated into the revised project design. Those mitigation
measures that have not been completed are included as conditions of project approval in

Exhibit B. There are three cumulative traffic mitigation measures that are required to be
addressed by the projects covered by the EIR: 542 and 500 Miller. These measures
essentially require each project to make a fair share contribution toward identified traffic
improvements along Miller A venue at LaGoma, Reed and Gomez. Since the approval of
the EIR, the City has commenced the Miller Avenue Streetscape Plan that has included
significant community input on these and other issues related to the overall design and
configuration of Miller A venue. Approval of the Miller A venue Streets cape Plan could
result in some, or all of these mitigations being rendered as no longer feasible, and,
therefore, no longer applicable to these projects. If they do remain as part of the plan, the
applicants would be required to make a fair share contribution toward their
implementation as defined by the respective measures.

PUBLIC C01\i1MENT
No public comment has been received since the previous Planning Commission Study
Session.

NEXT STEPS
The Planning Commission has final decision-making authority on the Special Zoning
Permit and Design Review, unless it is appealed to the City Council. The Planning
Commission must make a recommendation on the Vesting Tentative Map, which must
then be approved by the City Council.

EXHIBITS
A. FINDINGS FOR APPROVAL
B. PROJECT CONDITIONS OF APPROVAL

ATTACHMENTS
1. APPLICANTS RESPONSE TO THE JULY 2010 PLANNING COMMISSION
STUDY SESSION
2. MITIGATION MONITORING AND REPORTING PROGRAM FROM THE
EIR
3. BUILD IT GREEN MULTI-FAMILY WORKSHEET
4. PLANNING COMMISSION STUDY SESSION MINUTES DATED JULY 26,
2010

STAFF REPORT
TO:

Planning Commission

FROM:

Cecilia Zamora, Associate Engineer/Kari Svanstrom, Senior Planner~

SUBJECT:

Address: Final .Map for 500 Miller Avenue Subdivision. Upworth Real
Estate, LLC, Applicant and Owner - APN # 048-071-46 - File No. PL 16-4497.

DATE:

January 24, 2017
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Issue:
Adopt a Resolution recommending the City Council approve the Final Map for the 500 Miller
A venue subdivision.
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Recommendation:
Adopt the Resolution.
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Background:
On December 13,2010 the Mill Valley Planning Commission held a public hearing and
approved the Special Development Permit and Design Review for a project for the vacant parcel
known as 500 Miller Avenue (APN 048-071-46) to create 9 condominium units and a 4,948
square foot commercial building. The Commission also recommended approval of the Vesting
Tentative Map (VTM) for the subdivision to City Council. On February 7, 2011, the Mill Valley
City Council approved the Vesting Tentative Map subject lo the conditiom; from the Planning
Commission.

Per Section 21.24 of the Mill Valley Municipal Code (MVMC), the final steps needed to create
the parcels of land requires the Planning Commission to recommend said Final Map to the City
Council, and City council approval of the Final Map and all accompanying documents.

20
21
22
23
24
25

26
27
28
29

Discussion:
Final Map

The Final Map has been reviewed by the Public Works Department and all other appropriate
reviewing departments. The City Engineer has examined the Final Map and found it to be
consistent with the requirements of the Subdivision Map Act; the City's General Plan and
Municipal Code in effect at the time of approval of the Vesting Tentative Map; and, with the
approved Vesting Tentative Map. A Final Map is required to be consistent with these items per
State law and MVMC 21 .24.210. No other discretionary review is required to approve a hnal
Map.
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ATTACHMENT 6
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Subdivision Improvement Agreement
Under State law, the applicant for a Final Map is required to either: I) complete the public
improvements required prior to approval of the Final Map, or 2) file Improvements Plans and
Bonds with the City for the installation of these improvements in accordance with the approved
improvement plans.
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As the improvements have not been completed, the applicant is required to enter into a
Subdivision Improvement Agreement (SIA) with the City to ensure that the infrastructure
improvements required for the project including: the on-site stormwater retention system; site
retaining walls~ and, frontage improvements arc completed in a timely manner. The Agreement
also includes a timeline for construction of the buildings.
The Subdivision Improvement Agreement, with terms agreeable to both the City and Applicant.
will need to be completed for the City Council's review and approval at the time of the City
Council hearing on the Final Map. The Subdivision Improvement Agreement is currently being
negotiated by the City Attorney and City staff and the applicant.
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Subdivision Improvement Plans that are in substantial conformance to ·the Approved design arc
also required at this time, as they arc a required Exhibit to the Subdivision Improvement
Agreement. The project plans to date arc currently incomplete as there are items being revised to
conform to the project Approval and Conditions of Approval. Staff continues to work with the
applicant and his team to achieve improvement plans that are complete and consistent with
project approvals.
Park Dedicatfon Requirements
The City's Subdivision Ordinance requires that subdivisions of more than five parcels to
dedicate land for park and recreational purposes, or to provide payment of foes in lieu thereof.
The applicant has indicated their desire to pay in-lieu fees to meet this requirement.
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MVMC 21.50.040 and 21.50.050.C outline the standards in determining in-lieu fees as follows:

21. 50. 0-10 Standards for determining land to he dedicared.
The amounr of land to be dedicared shall be based upon the antidpared population density.for
the proposed subdivision and shall be equal to three acres of land for each 1,000 persons.
Anticipated population density shall be determined on the basis of 2. 77 persons per dwellinK
unit. (Ord. 944 § 1, June 4, 1979)
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21. 50. 050 Standards for determining in-lieu fees .
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Fees in-lieu of land dedicanon shall be based on the average current fair marker value per
acre of land in the proposed subdivision. The Ciry may, in its discretion, require an
appraisal of the properly to ascertain the average current fair market value per acre. The
amount offees to be paid shall be a sum equal to rhefai.r marker value of the land which
·would otherwise be required lo be dedicated h1 accordance vvilh the standards set forth in
Section 21.50.040
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As such, based on the above, the applicant proposes the following basis for the amount of land to
be dedicated and the price per square foot established:
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Land Dedication
Per the Municipal Code and State Law, the land dedication is to be based on anticipated
population density for the units. The applicant is proposing 9 dwelling units be based on 2.27
persons per dwelling unit density which is the average density from the most recent (2010) U.S.
Census for average household size for the City of Mill Valley. For the total subdivision, that
equates to 20.43 persons. Staff reviewed these density assumptions and concurs this is the likely
population for the development given the housing units proposed.
The required land dedication per City Code is 3 acres per 1,000 persons, or 130.68 square feet of
land per person.
The total land dedication required for 20.43 persons is therefore 2,669.8 square feet of land.
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Land Value
ln the case of payment" of fees in-I ieu of park land dedication, the current fair market val uc of the
land at the time of the required dedication (i.e. at the time of building the structures) shall be
used. The current owner provided an estimate or value from a Certified R.eal Estate Appraiser.
based on the recent sale of a similar nearby large vacant parcel on ·Miller Avenue. Staff feels
that the Certified Appraiser's opinion, reflecting the recent purchase of a comparable property, is
an accurate reflection of the value of the land (land cost of $28.33 per square foot ($1,234,177
per acre, see Attachment 6).
Proposed In-lieu Fee
Given the above inputs the proposed park in-lieu fee is $75,635.43 (2,669.8 square feet of park
land required for the project at $28.33 per square foot). This fee would be due at the time of
building permit issuance for the condominium structure or as a condition of recordation of the
final map, whichever occurs earlier. ln this case, the Final Map recordation would occur first
and fees would be due then.
1
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Affordable Housing Requirements
The project approval is subject to the affordable housing ordinance that was in place at the time
of the project's approval. This requirement is limited to in-lieu fees for developments of 9 or
fewer units. The applicable fee is calculated based on the construction costs at the time of
building permit issuance. based on the Valuation set by the Bui !ding Official. As the applicant
has not yet submitted this building permit application, this fee will be set at the time of issuance
of the building permit. These funds will be restricted for the purposes of implementing the City
or Mill Valley Affordable Housing Ordinance.
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Environmental Review:
On June 11, 2007 the Planning Commission held a public hearing and recommended City
Council certify the Environmental Impact Report (EIR) for the project and adopt a Mitigated
Negative Declaration. On July 2, 2007 the City Council adopted Resolution 07-19 and certified
the Environmental Impact Report and adopted a Mitigation Monitoring and Report Plan
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(MMRP) for the project (Sec Attachment 4). The required mitigation measures were
incorporated into the project design or included as conditions of approval. ln early 2008, the
Local Agency Formation Commission (LAFCO) approved the annexation of the property into
the City of Mill Valley.
The Mitigation Monitoring and Report Plan (MMRP) includes a contribution towards the cost of
off-site traffic improvements in the amount of $25,000. As noted below, payment of this
contribution will be required prior to recording the Final Map.
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The approval of the Final Map is a ministerial action under the California Environmental Quality
Act (CEQA) and is not subject to further environmental review.
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Fiscal Impact:
The City will receive $75,635.43 prior to the Final Map being recorded for the subdivision's
Park In-Lieu Fees (Attachment 2). This funding may be used for new or expanded park facilities
in the City of Mill Valley. The City will also receive $25,000 prior to the Final Map being
recorded in association with the Applicant's fair share contribution to traffic-related
improvements along Miller Avenue. The City will receive fees as the in-lieu participation fee to
the City housing fund at the time of the building permit issuance.
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There is no fiscal impact associated with the Subdivision Improvement Agreement (SIA), as any
costs associated with this agreement arc born by the applicant. The costs associated with the
City's review or the Final Map will be due prior to the Final Map being recorded.
Recommendation:
The Final Map has been certified as correct by the City Engineer. However the Subdivision
Improvement Plans cu1Tently on file with the City (Ruilding Pe1111it Application B-034674) arc still
under review.
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Staff recommends that the Planning Commission certify that the Final Map is in confo1111ance with
the Vesting Tentative Map.
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Next Steps:
Staff will continue to work with the applicant in negotiating the Subdivision Improvement
Agreement, and reviewing the Subdivision Improvement Plans for consistency with the project
approvals, and will continue to work towards an agreement that can be presented to the City
Council.

If the Subdivision Improvement Plans are found to be in substantial confom,ance with the project
approval by January 31, 2017, and the Subdivision Improvement Agreement has been finalized for
Council review, the City Council will hear the item at the February 6, 2017 City Council hearing.
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EXHIBITS:
EXHIBIT A - Planning Commission Resolution 17-_ Recommending Approval of the Park lnLieu Fees for the 500 Miller Avenue Subdivision and Certifying the Final Map for the 500 Miller
Avenue Subdivision is Consistent with the Approved Tentative Map
ATTACHMENTS:
1. 500 Miller Avenue Final Map
2. Draft City Council Resolution 17-_ Approving the Park In-Lieu Fees for the 500 Miller
Avenue Subdivision
3. Draft City Council Resolution 17- _ Authorizing the Mayor to sign the Subdivision
Improvement Agreement and Authorizing the City Clerk to sign the Final Map Ce11i ficatc
4. City Council Resolution 07-19 Ce11ifying the Final Environmental Impact Report
5. City Council Resolution 11-08 Approving the Vesting Tentative Map
6. Applicant's Land Value Estimate for Park In-lieu fee Purposes
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EXHIBIT A
RESOLUTION NO. PCl 7 -01
A RESOLUTION OF THE CITY OF MILL VALLEY PLANNING COMMISSION
RECOMMENDING APPROVAL OF THE PARK IN-LIEU FEES AND CERTIFYING
THE FINAL MAP FOR THE 500 MILLER AVENUE SUBDIVISION (APN 048-071-46)
IS CONSISTENT WITH THE APPROVED TENTATIVE MAP

WHEREAS, on July 2, 2007, the Mill Valley City Council adopted Resolution 07-19
Certifying the Final Environmental Impact Report and Adopting a Mitigation Monitoring and
Reporting Program; and
WHEREAS, on December 13, 2010, the Mill Valley Planning Commission approved a
Special Development Permit and Design Review Application for a mixed-use project consisting
of 9 condominium units, a 4,948 square foot commercial building, and other site improvements
at 500 Miller A venue, and recommended approval of a Vesting Tentative Map to the City
Council; and
WHEREAS, on February 7, 2011, the Mill Valley City Council did hold a duly noticed
public hearing to consider the project; and
WHEREAS, after hearing all the evidence, the City Council adopted Resolution 11-08
approving the Vesting Tentative Map for the subdivision of a 52,678 square foot parcel into nine
residential parcels, designated common areas and other related improvements located at 500
Miller A venue; and
WHEREAS, the City of Mill Valley Municipal Code Section 21.50 requires the
dedication of park land, or payment of fees in-lieu of land dedication, for subdivisions of five or
more parcels; and
WHEREAS, the prope1iy owner is electing to pay the in-lieu fee instead of dedication of
land, and has provided a proposal that outlines full payment of park in-lieu fees as required by
the Mill Valley Municipal Code in the amount of $75,635.43 (seventy-five thousand six hundred
thirty-five dollars and forty-three cents); and
WHEREAS, the applicant shall make payment of the required park in-lieu and traffic
impact fees prior to recordation of the Final Map;
NOW, THEREFORE, BE IT RESOLVED THAT THE PLANNING COMMISSION OF
THE CITY OF MILL VALLEY, having considered all evidence in the public record, does
hereby:
1. Recommend that the City Council approves the proposed park in-lieu fee in the amount
of $75,635.43; and
1

2. Certifies that the Final Map for 500 Miller A venue conforms to the Vesting Tentative
Map approved on February 7, 2011.
Motion by Commissioner:

Eisenhart

Second by Commissioner:

Skiles

PASSED AND ADOPTED at a regular meeting of the Planning Commission of the City of Mill
Valley on January 24, 2017 by the following vote:
AYES:
NOES:
ABSENT:

Bolen, Carmel, Capretta, Eisenhart, Skiles
None
None

Anne Bolen, Chair, City of Mill Valley Planning Commission

ATTEST:

Vin Smith, Director of Planning & Building
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